UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-60145

NATI ONW DE MUTUAL | NSURANCE COMPANY,

Pl ai ntiff-Appellant,
VERSUS

JOE G DUNNING JR ; CYNTH A S. DUNNI NG

Def endant s- Appel | ant s,
VERSUS

JENNI FER B. MORRI'S; COURTNEY R LUTZ;, CRAIG PORTIS; THE ESTATE OF
PAUL HOLLOWAY,

Def endant s- Appel | ees,
VERSUS
PROGRESSI VE GULF | NSURANCE COMPANY,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of M ssissippi

May 22, 2001
Bef ore STEWART, PARKER, Circuit Judges, and GOLDBERG Judge.”

ROBERT M PARKER, Circuit Judge:

Appel l ants seek review of the district court’s determ nation

“Judge of the Court of International Trade, sitting by
desi gnati on.



of insurance coverage for bodily injuries and death resulting from
a car accident in 1997. W nust determ ne whet her Paul Holl oway
qualifies as an i nsured under the policy issued by Progressive Qulf
| nsurance Conpany (“Progressive”) and whether Jennifer Morris,
Courtney Lutz, and Craig Portis are insureds under the terns of the
policy i ssued by Nationw de | nsurance Conpany and t he provi si ons of
the M ssissippi Uninsured Motorist Statute. See Mss. CooE ANN. 8
83-11-101 (1980).
|. Facts

Early in the norning of Novenber 27, 1997, Virginia Dunning,
Paul Holl oway, Courtney Lutz, Jennifer Mrris, and Craig Portis
were involved in an autonobile accident, which killed Virginia
Dunning and Paul Holloway and seriously injured the other
passengers. Wiile on their way to Jennifer Morris’s house,
Hol | oway | ost control of the 1991 M tsubishi Eclipse and struck a
i ght pole near the M ssissippi-Tennessee border. Unbeknownst to
the children’s parents, the group had driven to a dance club in
downt owmn Menphi s where, despite their age, they were admtted and
served al cohol. Alcohol was the primary cause of the accident.

The Ecli pse bel onged to Joe Dunning, Virginia s father. M.
Dunni ng hel ped finance the car for his daughter so that she woul d
have transportation to and fromschool, cheerl eading practice, and
work. Virginia had a set of keys to the car and personally paid

the car note. Virginia was the primary driver of the car and



usually paid for fuel, but M. Dunning took responsibility for
mai nt enance and repairs.

M. Dunning generally allowed Virginia to use the car for
soci al purposes. However, he specifically instructed Virginiathat
she should not let others drive the car and that she should not
drive around with groups of other teenagers. |In addition to these
specific instructions pertaining to the car, M. Dunning, |ike any
responsi bl e parent, required Virginia to seek his perm ssion before
going out in the evening. M. and Ms. Dunning would usually
require Virginia to remain close to their M ssissippi honme on the
outskirts of Menphis. They had never given her perm ssion to drive
to the downt own Menphis area while out with her friends. Virginia
had a curfew between 11:30 p.m and 12:00 a.m

On t he eveni ng before the accident, Virginia asked her parents
if she could spend the night at Jennifer Mirris’s hone. She told
her parents that she and Jennifer planned to rent a novie. Her
parents agreed. Virginia, Jennifer Mrris, and Courtney Lutz net
Paul Holloway and Craig Portis later that evening. Virginia
al l oned Hol | oway, her boyfriend, to drive the group to Menphis.
M. Dunning did not give either his daughter or Paul Holl oway
express permssion to take the car to Menphis the evening of the
acci dent.

Joe Dunni ng had an aut onobi | e i nsurance policy with Nationw de
that covered the Eclipse and three other autonobiles. The policy
included liability and uninsured notorist coverage limts of
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$50, 000 for each person and $100, 000 for each accident. Nationw de
filed this declaratory judgnment action seeking a determ nation of
the rights of the claimants to the proceeds of the policy. Pau

Hol | oway’ s i nsurance provider, Progressive, filed a cross-claim
Progressive’s policy provided liability coverage with limts of
$25, 000 per person and $50,000 per accident. Bot h i nsurance
conpani es argued that Holloway, Mrris, Lutz, and Portis did not
qualify as insureds as that termis defined in each policy and
under M ssissippi | aw

On August 9, 1999, the district court granted summary j udgnment
denyi ng coverage under the Progressive policy and denied sumary
judgnent in favor of coverage under the Nationw de policy. The
court concl uded that Hol |l oway was not i nsured under the Progressive
policy because he did not have inplied permssion to drive the car.
As to coverage under Nationwi de’s policy, the court concluded that
Virginia Dunning had broad and unfettered dom nation over the
vehi cl e and that Paul Hol | oway therefore had Joe Dunning’s inplied
perm ssion to drive the car. On Cctober 28, 1999, the district
court set aside its order granting sunmary judgnent in favor of
Progressive and scheduled a nonjury trial.

At trial, the parties stated that they did not intend to offer
any nore evidence than they included in their notions for summary
j udgnent . The parties also indicated that the remaining issues
concerning the apportionnent of the policy limts to the injured

parties would be resolved in nediation. Having already reviewed
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the summary judgnent evidence, the district court entered a final
j udgnent hol ding that Holloway was insured under the Progressive
policy and that Holloway, Mrrris, Lutz, and Portis were insureds
for purposes of uninsured notorist coverage under the Nationw de
policy. The district court adopted the policy limts to which the
parties agreed at trial. The policy limts are not contested on
appeal .1
1. Standard of Review

The parties contest whether we should review the evidence as
if the district court granted sunmary j udgnent or whet her we shoul d
review the record as an appeal froma nonjury civil trial. At the
beginning of the scheduled nonjury trial, Nati onw de and
Progressive stated that they would not present any additional
evidence than that already submtted in their sunmmary judgnent

nmotions. The district court declined to hear the sane evidence a

The Dunnings argue on appeal that the district court did not
have evidence to support a finding that the vehicle was an
“uni nsured not or vehicle” under M ssissippi statute. See Mss. Cooe
ANN. 8 83-11-103(c)(iii); Wckline v. US. F. & G, 530 So.2d 708
(Mss. 1988). The Dunnings claim that w thout evidence of the
i njured passengers’ own uninsured notorist coverage there is no
basis for determ ning whether the vehicle was underinsured as to
each passenger. W agree. However, “the stacking of policies for
pur poses of determ ning whether a vehicle [is] underinsured [is]
different from the stacking of policies for the purposes of
recovering damages.” State FarmMiut. Ins. Co. v. Davis, 613 So.2d
1179, 1183 (Mss. 1992). Neither the district court nor the
parties rai sed an i ssue concerni ng whet her the Eclipse qualified as
an uninsured notor vehicle as to each of the injured passengers.
Presumabl y the parties sought to determ ne the extent to which each
injured passenger is entitled to conpensation at nedi ation. W
therefore do not address the Dunnings’ argunent.
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second tinme and i nstead adopted its reasoning in its August 9, 1999
summary judgnent ©Menorandum Qpi ni on.

The district court was free to make any factual and
credibility determnations from the docunentary and testinonia
evidence already in the record. It was not necessary for the
parties to resubmt evidence that was already in the record at the
nonjury trial. W therefore enploy the standard of review
applicable to any other nonjury civil case. W review concl usions
of I aw de novo and findings of fact for clear error. See Switzer v.
VWl - Mart Stores, Inc., 52 F.3d 1294, 1298 (5th Cr. 1995). “When
review ng m xed questions of law and fact, [we] . . . reverse only
if the findings are based on a m sunderstanding of the law or a
clearly erroneous viewof the facts.” Tokyo Marine & Fire Ins. Co.
v. FLORA MW, 235 F.3d 963, 966 (5th Cr. 2001).

I11. The Progressive Policy

Progressive contends that the injuries caused by Pau
Hol | oway’ s negligence are not covered under its policy because
Hol | oway was not a perm ssive user of M. Dunning’ s car. The
Progressive policy provides coverage for bodily injury “for which
an insured person becones legally responsible because of an
accident arising out of the ownership, maintenance, or use of a
vehicle.” The policy’ s omibus cl ause defines an “insured person”
as

(4) you with respect to an accident arising out of the
mai nt enance or use of any vehicle wth the express or
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inplied perm ssion of the owner of the vehicle.
“Omner of the vehicle” nmeans a person who “holds legal title to the
vehicle.” Therefore, if Paul Holloway had the express or inplied
perm ssion of Joe Dunning, the vehicle’'s owner, then the
Progressive policy will cover bodily injuries arising from the
accident. Since M. Dunning did not expressly permt Holloway to
use the car on the night of the accident, we address only whet her
M. Dunning’s perm ssion should be inplied.

A. M ssissippi Law Governing Perm ssive Use

Perm ssive use of autonobiles is divided into two categories
under M ssissippi law. See Vaughn v. State Farm Mutual Auto. Ins.
Co., 359 So.2d 339, 341-42 (Mss. 1978), overruled on other
grounds, State Farm Mutual Auto. Ins. Co. v. Mettetal, 534 So.2d
189 (M ss. 1988). First, permssion may arise if a vehicle owner
gives restricted permssion to a permttee, and the use of the
vehicle is within the boundaries of the owner’s restrictions. An
insured’s policy wll cover injuries resulting fromthe use of a
vehicle so long as the use is “within the tine, geographic and
purpose limtations of the perm ssion granted, and [constitutes]
only a mnor deviation fromthe permssion granted.” 1d. at 342
(citing Travelers Indemity Co. v. Watkins, 209 So.2d 630 (M ss.
1968) ) .

The second category pertains to a permttee’s unrestricted use

of an insured autonobile. Seeid. |If a permttee has unrestricted



use, then injuries arising fromthe operation of the vehicle by a
third party will be covered as long as the third party uses the
vehicle to serve sone purpose of the permttee. See id. (citing
International Serv. Ins. Co. v. Ballard, 216 So.2d 535 (Mss

1968)). Even if an owner places restrictions on the vehicle’s use,
courts may nonetheless find that the owner’s permssion is
unrestricted when a permttee has “broad and unfettered dom nation”
over the insured autonobile. United States Fidelity & CGuarantee
Co. v. Stafford, 253 So.2d 388, 392 (Mss. 1971), overruled on
ot her grounds, State Farm Mutual Auto. Ins. Co. v. Mettetal, 534
So.2d 189 (Mss. 1988). If the permttee has broad and unfettered
dom nati on, then the owner’s perm ssion nay, in certain
circunstances, be inplied. See id. M ssi ssippi courts have
expressed these guidelines in the foll ow ng manner:

The “general rule” that a permttee may not allow a

third party to use” the nanmed insured’ s car has
generally been held not to preclude recovery under the
omni bus cl ause where (1) the original permttee is riding
inthe car with the second permttee at the tine of the
accident, or (2) the second permttee, in using the
vehicle, is serving sone purpose of the original
permttee. The courts generally reason that under such
ci rcunst ances the second permtteeis “operating” the car

for the “use of the first permttee” and that such “use



is wthin the coverage of the omibus cl ause.

Stafford, 253 So.2d at 392 (quoting 7 AM JUurR. Autonobile | nsurance
§ 117 (1963)). The court continued:
It is recognized that as a general rule the use of

an autonobile by a third person is not protected where

the owner has expressly forbidden it. \Were, however,

the first permttee has “broad and unfettered dom nation”

over the insured autonobile, under certain circunstances

perm ssion of the insured may be inplied. In particular,

this is true where the operation by the second permttee

serves sone purpose of the first permttee.

Id. (quoting National Farnmers Union Prop. & Cas. Co. v. State Farm
Mut. Auto Ins. Co., 227 F. Supp. 542 (Mont. 1967)).

The M ssissippi Suprene Court applied these guidelines in the
followng three cases. In Stafford, supra, Wayne Plunkett
permtted his friend, C B. Thonpson, Jr., to race a 1962 Chevrol et
| npal a owned by Wayne’'s father, Roy Plunkett. See id. at 389.
During the race, Thonpson struck and killed a bystander. See id.
Wayne was a passenger in the car at the tine of the accident. See
id.

The evidence denonstrated that Wayne had full authority and
control over the autonobile. Seeid. at 392. M. Plunkett all owed
his son to use the vehicle to travel to and fromschool, work, and

social events. See id. Wayne nade paynents on the car and kept



his own set of keys. See id. Although Roy Plunkett insisted that
he prohibited third parties fromdriving the car, the testinony
reveal ed that his son allowed his friends to use the vehicle in M.
Pl unkett’s presence. See id. Based on these facts, the court
concluded that there was sufficient evidence for the jury to
conclude that M. Plunkett inpliedly permtted his son’s friend to
use the car. See id.
In State Farm Mutual Autonobile |Insurance Conpany v. Moore

289 So.2d 909 (M ss. 1974), overrul ed on other grounds, State Farm
Mutual Auto. Ins. Co. v. Mettetal, 534 So.2d 189 (Mss. 1988),
Janes Arnold purchased a 1963 Chevrolet Corvair for his son, Jim
Arnold, but retained title to the car in his nane. See id. at 910.
Jimhad the only set of keys to the car. See id. at 912. Jinms
father testified that neither he nor his wife ever drove the car
and that he specifically instructed Jimnot to permt others to use
it. Seeid. at 910. He also insisted that he was unaware that any
of Jims friends had ever driven the car. See id. On the night of
t he accident, Jimallowed his friend, Jack MIlican, to drive Jim
and a group of teenagers hone. See id. MIllican overturned the
car on the way honme, injuring a passenger. See id. The court held
that there was sufficient evidence to support the trial court’s
conclusion that Jim had broad and unfettered dom nation over the
vehicle and that his friend had the inplied consent of Jinis

f at her. See id. at 912.
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I n Vaughn, supra, EEH MGrrh gave his ex-wife unrestricted
perm ssion to use his vehicle for the benefit of their children.
See Vaughn, 359 So.2d at 340. The ex-wife would in turn allow
their daughter, Deborah, to drive the car on certain occasions.
See id. Deborah had to request perm ssion every tine she used the
car. See id. On the evening of the accident, Deborah received her
nmot her’s express permssion to drive the car to a local skating
rink. Seeid. At the skating rink, Deborah all owed M chael Vaughn
and Janes Creely to take the car on an errand. See id. Deborah
was not a passenger in the vehicle at the tinme of the accident.
See id. Applying the guidelines set forth in Stafford, the court
concl uded t hat Vaughn and Creely did not have inplied permssionto
use the car. See id. at 343. The court noted that the vehicle was
not being used for Deborah’s benefit, let alone for the benefit of
the first permttee, Deborah’s nother. See id.

B. Inplied Permssive Use in this Case

In order to establish coverage under the Progressive policy,
the evidence nust show that Virginia had broad and unfettered
dom nation over the insured vehicle and that Hol |l oway’ s operation
of the vehicle served sone purpose of Virginia. See Stafford, 253

So.2d at 392.2 Appellants do not dispute that Hol | oway’ s operation

2We limt our review of the facts to whether Virginia had
unrestricted use of her father’s vehicle. See Vaughn, 359 So. 2d at
342. Under the |aw pertaining to restricted use, the Progressive
policy would not cover the injuries resulting from the accident.
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of the vehicle served the purpose of driving Virginia to Jennifer
Morris’s hone. Rather, Appellants argue that Virginia did not have
sufficient authority and control over the vehicle.

The evidence is undisputed that M. Dunning withheld title to
the car and took responsibility for repairs. He instructed
Virginia not to allowothers to drive the car and forbade her from
sinply driving around town with a group of teenagers. Al t hough
testinony reveals that Virginia often | et Holloway drive the car,
M. Dunning was not aware of the practice. In addition to his
restrictions specifictothe car, M. Dunning required Virginiato
seek his permssion before going out with friends. He also
i npl emented a m dnight curfew and other standing rules governing
her social outings. Based on this evidence, appellants argue that
Virginia did not have broad and unfettered dom nation over the
vehi cl e.

The term“broad and unfettered dom nation” has little neaning
apart fromthe public policies for which the termwas created to
addr ess. “Unfettered,” in a literal sense, neans free from
restraints or limtations. See WBSTER S TH RD | NTERNATI ONAL Di CTI ONARY
2495 (1981). In contrast to the Iliteral definition, the
M ssi ssi ppi Suprene Court adopted the termto address situations in

whi ch a vehicle owner restricts third party use. See Stafford, 253

Virginia Dunning clearly deviated fromher father’s restrictions by
allowing her boyfriend to drive the car to and from downt own
Menphi s.
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So.2d at 393 (stating that “broad and unfettered dom nation” is an
exception to the general rule that perm ssion would not be inplied
when a vehicl e owner expressly prohibits use by a third party). As
an exception to a vehicle owner’s restrictions on third party use,
the court’s adoption of the “broad and unfettered dom nation”
| anguage follows M ssissippi public policy favoring protection of
individuals injured by careless drivers. See id. (citing
Traveler’s Indem Co. v. Watkins, 209 So.2d 630 (Mss. 1968)).
“[T] he purpose of the omnibus clause is to protect the naned
insured, the person within the omnibus clause, and the public
generally and its nenbers i njured by the negligent operation of the
i nsured autonobile on a public highway.” 1d. See also Thomas v.
Deviney Constr. Co., 458 So.2d 694, 697 (Mss. 1984). Any
limtation on coverage should be liberally construed in favor of
t he insured. See Lewis v. Allstate Ins. Co., 730 So.2d 65, 68
(Mss. 1999). @uided by M ssissippi public policy and the court’s
decisions in Stafford, More, and Vaughn, we find that Virginia had
broad and unfettered control over her father’s vehicle.

The undi sputed evidence establishes that Virginia chose the
car at the deal ership, nmade nonthly car paynents, and kept her own
set of keys. Wiile M. Dunning occasionally used the car, Virginia
was the primary driver. She drove the car to school, after-school
activities, work, and social outings. Apart from her father’s

restrictions that she prohibit others fromdriving the car and his
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instruction that she not drive around with other teenagers,
Virginia was free to use the car on a daily basis as she saw fit.
Even though she was required to ask perm ssion before social
outings, she never was required to ask specific permssion to use
the car. In effect, M. Dunning’s part in purchasing the car was
for Virginia’s benefit al one. Any restrictions concerning the
pl aces she drove and the tinmes she used the car were incidental to
her parent’s general rules governing her social |ife.

Appel lants cite Federated Mut. Ins. Co. v. Davis, 919 F. Supp.
1001 (S.D. Mss. 1995), as persuasive authority for their position.
| ndeed, the facts in Davis closely resenble the facts in this case.
Christi Anthony’s father bought a car as an extra famly vehicle
for Christi to use as transportation to school and school
functions. Her father required specific perm ssion to use the car
for any other purpose, including social outings. The district
court concluded that Christi Anthony did not have broad and
unfettered dom nation over the car as a matter of |aw.

The district court’s conclusion in Davis could potentially be
construed as holding that a teenage driver cannot, as a matter of
| aw, have broad and unfettered dom nation over his or her parents
vehicle as long as the parents place general limtations on the
car’s use. W are not persuaded that general parental restrictions
over the use of a vehicle will preclude coverage for the negligence

of a third party driver in every case. Barring coverage whenever

14



a parent places the slightest restrictions on the use of a car
underm nes Mssissippi’s public policy favoring coverage for
injured persons. |Instead, courts nmust reviewthe particular facts
of each case to determne whether the permttee exercised
sufficient authority and control over the owner’s vehicle. See
Moore, 289 So.2d at 912.

In this case, the district court did not err by finding that
Virginia had broad and unfettered dom nation over the use of the
aut onobi | e. Accordingly, we find that Paul Holloway had M.
Dunning s inplied permssion to use the vehicle on the night of the
accident. The Progressive policy therefore covers bodily injuries
resulting fromthe accident to the extent of the policy limts.

| V. Coverage Under the Nationw de Policy

Nat i onw de contends that Jennifer Mrris, Courtney Lutz, and
Craig Portis were not insured as that term is defined in the
uni nsured notorist provisions of its policy and the M ssissipp
Uni nsured Mdtorist Act.® “In order to recover the UM benefits
provi ded by an i nsurance policy, the claimant nust first prove that
he/she is an ‘insured under either the insurance policy and/or the
UM statute.” Davis, 613 So.2d at 1180. M ssissippi’s uninsured

nmotori st statute provides the follow ng definition of an “i nsured”:

W cannot review the terms of the Nationw de endorsenent
pertaining to uninsured notorist coverage for bodily injury. The
copies of the endorsenent in the record are inconplete. Page two
of the endorsenent, which presumably states the relevant terns of
uni nsured notorist coverage, is mssing.
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(b) The term*®“insured” shall nean the naned i nsured

and, while resident of the sane househol d, the spouse of

any such nanmed insured and rel atives of either, while in

a notor vehicle or otherw se, and any person who uses,

wth the consent, express or inplied, of the naned

i nsured, the notor vehicle to which the policy applies,

and a guest in such notor vehicle to which the policy

applies, or the personal representative of any of the

above. The definition of the term “insured” in this
section shall apply only to the wuninsured notorist
portion of the policy.

Mss. CobE ANN. 8§ 83-11-103(b).

Nat i onwi de argues that the i njured passengers are not insureds
because Paul Holloway did not have inplied permssion to use the
vehi cl e. In order to qualify as a guest in an uninsured notor
vehi cl e, Nationw de contends that the vehicle nust be used with the
consent, express or inplied, of the owner.* M ssissippi courts
have not addressed this issue and, since we have al ready concl uded
t hat Paul Hol | oway had i nplied perm ssion to use the vehicle, there

is no need to resolve the issue on appeal. As guests in the

‘See, e.g, Nationwide Mut. Ins. Co. v. Harleysville Mit. Cas.
Co., 125 S. E. 2d 840, 843 (Va. App. 1962) (holding that a guest in
“a notor vehicle to which the policy applies” neans a guest in a
vehicle that is being used with the express or inplied permssion
of the owner). But see Unisun Ins. Co. v. Schmdt, 529 S. E. 2d 280,
282 (S.C. 2000) (declining to adopt such a strict interpretation of
a “notor vehicle to which the policy applies”).
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vehicle driven by Paul Holloway with Joe Dunnning, Jr.’s inplied
consent, Jennifer Morris, Courtney Lutz, and Craig Portis were
i nsureds for purposes of Nationw de’s uninsured notori st coverage.
V. Concl usion

We affirmthe district court’s finding that Paul Hol |l oway had
inplied permssion to use the vehicle for purposes of coverage
under the Progressive policy. W also affirmthe district court’s
determnation that the injured passengers were “insureds” for
purposes of coverage under M ssissippi’s uninsured notorist
statute.

AFF| RMED.
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