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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60048

BOBBY OVENS, on behal f of hinself
and all other enployees of SeaRiver
Maritime, Inc., simlarly situated,

Pl ai ntiff-Appellant,

ver sus

SEARI VER MARI TI ME, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Novenber 6, 2001
Bef ore GARWOOD, PARKER, and DENNI'S, Circuit Judges.
GARWOOD, Circuit Judge:

In this putative class action, the plaintiff, Bobby Owens
(Onens) seeks to recover damages from the defendant, SeaRi ver
Maritinme, Inc., (SeaRiver) pursuant to the nmaxi num hour and
overtime provisions of the Fair Labor Standards Act (FLSA), 29

US C 8§ 201 et. seq. Onens appeals the district court's grant of



SeaRiver's nmotion for sunmary judgnent, in which that court
determ ned that Omens was exenpt from FLSA coverage because he was
“enpl oyed as a seaman” under 29 U.S.C. § 213(b)(6). W reverse the
district court's summary judgnent ruling that Onens i s a seaman for
pur poses of the FLSA, and remand the case to the district court.
Facts and Proceedi ngs Bel ow

SeaRi ver owns and operates vessels which engage in the
maritime transportation of petrol eumand chem cal products. Owens
was enpl oyed by SeaRi ver as an apprentice tankernman, tankernman, and
senior tankerman with SeaRiver's inland fleet from 1990 to 1998.
Onens's duties varied considerably with each of these positions.
As an apprentice tankerman, Oaens was essentially a deckhand who
performed various tasks aboard barges and towboats. As both a
t anker man and seni or tankerman, Oaens nmanned barges and towboats
during transportation of cargo (or “product”) on inland voyages
between ports as distant as Texas, lowa, and Illinois. As a
tankerman and senior tankerman, Omens also inspected barges in
preparation for towi ng, |oading, and discharging of product;
moni tored and adjusted the trimand draft of barges during | oadi ng
and di scharge; checked and handl ed |i nes connecting barges to each
ot her and the towboat; rearranged or broke up the tow in response
to weather conditions or to allow passage through | ocks; painted
and nmade m nor repairs to the barges; maintained barge equi pnent,

i ncludi ng the engi nes and punps used for |oading and di schargi ng



product; and placed and renoved navigation and nooring |ights.
Onens was al so sonetines assigned as the “person in charge” of
barges during the | oadi ng or discharge of product. The “person in
charge” takes responsibility for the safety and integrity of the
vessel and its equi pnent during | oading and di scharge.

In 1997, Omens was assigned to SeaR ver's Baton Rouge Strike
Team It is his service in this capacity which is at issue in the
present case. As a nenber of the Strike Team Owens was not a
menber of a towboat crew and was not tied to any vessel for the
duration of a voyage. The shore-based Strike Team (i ncl uding
Onens) was assigned to SeaRiver's stationary “landi ng barge.” The
| anding barge is a fornmer oil barge which has been renoved from
navi gation, and is permanently noored. On this barge is a netal
building containing offices, housing for the Strike Team a
wor kshop, and a training room The Strike Team performed work
usual ly done by SeaRiver towboat crews, including |oading and
di scharge of product, but the Stri ke Team worked on unattended or
“tranp” barges that were neither towed by SeaRiver boats nor
attended by SeaRi ver crews. The skills used by Omens with the
Strike Team were simlar to those he used when he was a towboat
crewman, although Onens attended the barges only for the purposes
of | oadi ng and di schargi ng product.

Onens sued SeaRiver in a putative class action seeking to

recover overtinme pay and danages for hinself and ot hers pursuant to



t he maxi mum hours and overtinme provisions of the FLSA See 29
US C §8207(a)(1).! In response, SeaRi ver asserted that Oaens was
“enpl oyed as a seaman” and therefore exenpt from the FLSA' s
overtime provision under 29 U.S.C. § 213(b)(6).2 The parties filed
cross-notions for summary judgnent on the issue of whether Onens,
whil e a nmenber of the Strike Team was “enployed as a seaman” and
hence exenpt fromthe provisions of the FLSA. The district court
granted SeaRiver's notion and denied that of Owens. Onens now
appeal s the decision of the district court.
Di scussi on

W review a grant of summary judgnent de novo. Anburgey v.
Corhart Refractories Corp., 936 F.2d 805, 809 (5th Cr. 1991).
Summary judgnent i s appropriate where there i s no genui ne i ssue as
to any material fact and the noving party is entitled to judgnent
as a matter of law Fed. R Cv. P. 56(c).

SeaRi ver defends the district court's grant of summary
j udgnent solely on the grounds that Osmens was enpl oyed as a seaman
pursuant to section 213(b)(6). Because there is no genuine dispute

that SeaRiver is an “enterprise engaged in commerce,” Omens was

1 “Except as ot herwi se providedinthis section, noenployer shall
enpl oy any of his enpl oyees ... for a workweek | onger than forty hours
unl ess such enpl oyee recei ves conpensati on for his enpl oynent i n excess
of the hours above specified at arate not | ess than one and one-hal f
timestheregular rate at which heis enployed.” 29 U S.C. §207(a)(1).

2% Section 207] shall not apply with respect to... any enpl oyee
enpl oyed as a seaman....” 29 U S. C 8§ 213 (b)(6).
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covered by the FLSA unl ess he was enpl oyed as a seanan. 29 U. S . C
88 206, 207 (providing coverage under the FLSA for persons
“enpl oyed in an enterpri se engaged i n commerce or in the production
of goods for commerce”). Only Onens's status while working on the
Strike Team is disputed; Omens does not dispute his status as a
seaman when he was a towboat crewran
| . The “Seaman” Exception

The FLSA does not define “seaman,” and the preci se neani ng of
that term has been the subject of a series of cases in this
Circuit. In Gale v. Union Bag & Paper Co., 116 F.2d 27 (5th Cr
1940), the workers in question were enployed as barge tenders, and
were responsible for “attending to the |lines and anchors, putting
out running and nooring |ights, punping out bilge water, etc.” Id.
at 27. The enpl oyees worked, ate, and slept on board their
assi gned bar ges. The Court held that the enpl oyees were indeed
seanen exenpted fromthe terns of the FLSA. The Court focused on
the services the enployees rendered, noting that they were “of a
maritime character” and “necessary ... to the navigation of the
barges.” Id. at 28. The Court did not articulate any distinction
between the definition of “seaman” under the FLSA and the
definition under the Jones Act.

Al t hough barge tenders are seanen under the FLSA, industri al
wor kers on dredge barges are not. In Walling v. WD. Haden Co.

153 F.2d 196 (5th Cr. 1946), the enployees involved worked on



barges dredging shell material fromthe ocean floor. Again, the
Court focused on the nature of the work perforned by the enpl oyees,
which in this case was nostly industrial work that related to the
dredgi ng operations. Even though the workers did participate in
sone maritinme work, the Court held that they were not seanen under
the FLSA because they were “enployed nore in industry than in
shi pwork, and are not exenpt.” |Id. at 199. W also held in WD,
Haden that the definition of seaman under the FLSA was narrower
than that used in the Jones Act. 1d. at 198.

We revisited the distinction between the definition of seaman
in the Jones Act and the FLSA in Dole v. Petroleum Treaters, Inc.,
876 F.2d 518 (5th Gr. 1989). Relying on WD. Haden, the
legislative history of the FLSA and Departnent of Labor's
regul ations interpreting the Act, the Court held that “the
definitions of seanen wunder the two acts are separate and
i ndependent of each other.” 1d. at 520.® According to the Court,
the seaman status of a worker depended upon “the particular work
performed by each enployee and the relative proportion of actual
seaman work as defined by the FLSA to nonseaman work.” |d.

The nost recent Fifth Crcuit case to address the seanman

exception is Martin v. Bedell, 955 F.2d 1029 (5th Cr. 1992). 1In

SO her Crcuits have al so reached t he concl usi on that the FLSA
definition of “seaman” i s narrower than the Jones Act definition. Assnh.
v. Aubry, 918 F. 2d 1409, 1412 (9th Cir. 1990); Sternberg Dredgi ng Co.
v. Walling, 158 F.2d 678, 680-81 (8th Cir. 1947).

-6-



Bedell, the Secretary of Labor brought suit to force a catering
servi ce which enpl oyed cooks on “jack-up boats” servicing offshore
rigs to conply with the overtine provisions of the FLSA. W “gave
great weight” to the Departnent of Labor's regulations interpreting
the seaman exception in the FLSA, and adopted the definition of
“seaman” used in those regul ations:
“The regul ations state that a ‘seaman’ is
an enployee who ‘perforns, as a nmaster or
subject to the authority, direction and
control of the master aboard a vessel, service

which is rendered primarily as an aid in the
operation of [a] vessel as a neans of

transportation.’ They also state that
‘W hether an enployee is “enployed as a
seaman”, wthin the neaning of the Act,

depends upon the character of the work he
actually perfornms and not on what it is called
or the place where it is perfornmed.” \Wen a
wor ker perforns both seaman's work and
nonseaman's work, he is a seaman unless his
nonseaman's work is substantial in anount.
[ The Depart nent of ] Labor defi nes
‘substantial’ as work that ‘occupies nore than
20 percent of the tine worked by the enpl oyee
during the workweek.’” (footnotes omtted)

Id. at 1035-36 (citing 29 C.F.R 88 783.31, 783.33, 783.37
(1991)).* The Court then remanded the case to the district court
to determ ne whether Blue Water's cooks spent nore than twenty
percent of their tinme preparing food for workers who were not

actually engaged in the navigation of the boat on which the cooks

lived and worked. According to the Court, if the cooks spent nore

4 The regul ati ons have not changed in any presently rel evant
way since 1991. See 29 C. F.R 88 783.31-783.37 (2000).
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than twenty percent of their tine preparing food for non-crew
workers (i.e., industrial workers on oil platforns who were not
seanen) then the cooks did not fall within the definition of seaman

under the FLSA.°> 1d.

> We agree with the Bedell panel's reliance on the Depart nent
of Labor's regulations, and with their use of the “twenty percent
rule” in the context of that case. W are reluctant, however, to
apply the twenty percent rule in a strict, mechanical fashion. An
enpl oyee is “enployed as a seaman” under the FLSA unless the
enpl oyee perforns a substantial anount of nonseaman's work. But,
t he anbunt of nonseanman's work an enpl oyee perforns can vary from
week to week. For instance, a nenber of a vessel's crew nmay aid
with the | oadi ng and unl oadi ng of cargo when the vessel is in port.
In a given week, that crew nenber may, w thout any change in basic
assi gnnent or position, spend nore than 20 percent of his tine
perform ng nonseaman's work. This should not nean that the crew
menber | oses his seaman status for that week, and in such a case
the crew nenber should remain a seaman unl ess, as a general matter
a substantial portion of his tinme was taken up by nonseaman's work.
To hold otherwi se woul d produce an absurd result-crew nenbers on
vessel s who spent the vast mpjority of their tine at sea woul d,
w thout any change in their basic assignnent or position, |ose
their seaman status for the few weeks a year their vessels were in
port. That would also |likely be inconsistent wwth Gale. Rather
than focus on a week by week analysis, the determning factors
shoul d be the general nature of the work the enpl oyee nost often
perfornms in his particular position and the primary purpose of the
position the enpl oyee occupies. Cf. Chandris, Inc. v. Latsis, 115
S.C. 2172, 2191-92 (1995):

“A maritinme worker who spends only a small fraction of

his working tine on board a vessel is fundanentally | and

based and therefore not a nenber of the vessel’s crew,

regardless of what his duties are. Nat ural |y,

substantiality inthis context is determ ned by reference

to the period covered by the Jones Act plaintiff’s maritine

enpl oynent, rather than by sone absol ute neasure. . . . On

t he ot her hand, we seenoreasontolimt the seaman status

inquiry, as petitioners contend, exclusively to an

exam nation of the overal |l course of aworker’s servicewth

aparticular enployer. . . . Whenamaritine worker’s basic

assi gnnent changes, hi s seaman st at us nmay change as wel | .

For exanpl e, we can i magi ne si tuations i n whi ch soneone
who had worked for years in an enployer’s shoreside
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Under the law of this Crcuit, if Owens perforned a
subst anti al amount of nonseaman's work, then he cannot properly be
consi dered a seaman for purposes of the maxi num hour provisions of
t he FLSA.

1. Seaman's Work

Wi | e Onens had several duties as a nenber of the Strike Team
the nost substantial portion of his working tine appears to have
been related to | oadi ng and unl oadi ng petrol eum products fromthe
barges. The Strike Team was created in order to facilitate the
| oadi ng and unl oadi ng of unmanned and under manned t ows of barges in
Bat on Rouge. And, while SeaRiver's fleet manager could not
estimate what anmount of tinme a tankerman on the Strike Team woul d
spend in actual |oading or unloading, he did testify that such a
tankerman “certainly spends a good percentage of his tinme | oading
and unl oading, but it's very variable.” Omens did not testify to
t he exact percentage of his tinme spent |oading and unl oadi ng, but

he did indicate that when he was assigned to a barge it was for the

headquarters is then reassigned to a ship in a classic
seaman’ s job that i nvol ves a regul ar and conti nuous, rat her
thanintermttent, commtnent of the worker’s | abor tothe
function of a vessel. Such a person should not be denied
seaman status if injured shortly after the reassi gnnent, just
as soneone actually transferred to a desk job in the
conpany’s office and injured in the hallway shoul d not be
entitledto clai mseaman status onthe basis of prior service
at sea. If a maritinme enployee receives a new work
assi gnnent i nwhich his essential duties are changed, heis
entitledto have t he assessnent of the substantiality of his
vessel -rel ated work nmade on t he basis of his activitiesin
his new position.”
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purpose of Jloading or wunloading that barge. Loading and
di schargi ng the barges was the primary purpose of Onens's job as a
menber of the Strike Team |If Owmens’s | oading and unl oadi ng the
barges as a nenber of the Stri ke Teamis nonseaman' s wor k under the
FLSA, then Onens perforned a substantial anobunt of nonseaman's work
and hence cannot qualify as a seaman for purposes of the FLSA
SeaRi ver in essence concedes that thisis so. Cearly, it was not
established as a matter of law that Omens was a seaman while a
menber of the Strike Team

For purposes of the FLSA, work is seaman's work if it 1is
“rendered primarily as an aid in the operation of [a] vessel as a
means of transportation.” 29 CF. R § 783.31. Workers who are
primarily concerned with |oading and unloading cargo are not,
general | y speaki ng, seanen within the neaning of the FLSA. See 29
CFR 8§ 783.36 (citing McCarthy v. Wight & Cobb Lighterage Co.,
163 F.2d 92 (2nd G r. 1947)). The district court, however, held
that it was “manifest fromthe descriptions of Oxens' duties that
his | oading and unl oading of cargo, as well as the other duties
performed ... did, in fact, aid in the operation of SeaR ver

vessel s as a neans of transportation.... The district court erred
i n holding that Onens’ s | oadi ng and unl oadi ng duti es as a nenber of
the Strike Team constituted seaman’s work for FLSA purposes.

SeaRi ver defends the district court's conclusion that Oaens's

| oadi ng and unl oading activities were seaman's work primarily by
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arguing that if a barge was | oaded or unl oaded inproperly it could
not be safely noved or towed, and could even break apart.
Accordi ngly, SeaRiver argues, Onens' |oading and unl oadi ng duties
had special significance, and were in aid of the operation of the
barges as a neans of transportation. SeaRiver's argunent assunmes
an extrenely broad and unsupportable construction of “aid in the
operation” of a “vessel as a neans of transportation.” Owens's
| oadi ng and unl oadi ng duti es rel ated al nost excl usively to renovi ng
petrol eum products from the barge, not to noving or nooring the
barge. O course, the unloadi ng and | oadi ng woul d have to be done
in a safe or proper way, but that only prepares the vessel for
navigation; it does not aid in its actual operation as a neans of
transportation. A rule that includes within the definition of
“seaman's work” for FLSA purposes all work that prepares a vessel
for navigation would include quite a few activities, nost of which
would not fit confortably within a commonsense definition of
“seaman's work.”® And, SeaRiver's broad definition of “seanan's
wor k” negl ects the primary purpose of the | oadi ng and unl oadi ng—t o
get cargo on or off the barge. Even though Owens's | oadi ng and
unl oadi ng duties were technical, specialized, and had to be done

properly in order to assure proper navigation of the barge, they

6 For exanple, a |and-based worker who installs navigation
equi pnent on vessel s woul d be a seanan, as woul d a wor ker at arefueling
dock—bot h t asks woul d, under SeaRi ver's definition, aidinthe operation
of a vessel as a neans of transportationtothe sane degree as | oadi ng
or unl oadi ng car go.
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were still primarily cargo |oading and unl oading duties. Wi | e
Onens's other duties may have aided in the operation of the vessel
as a neans of transportation, Owens's |oading and unloading
activities did not, at least not significantly and not as their
primary purpose.

Because the primary purpose of Owens's position was to
aconpl i sh nonseaman' s work (I oadi ng and unl oadi ng petrol eum, Onens
was not a seaman under the FLSA while a nenber of the Strike Team’

Concl usi on

For the foregoi ng reasons, the decision of the district court
granting summary judgnent for SeaRiver is reversed, and the case is
remanded for further proceedi ngs consistent with this opinion.

REVERSED and REMANDED

W& do not suggest that Onens, whil e a nenber of the Stri ke Team
was not a seaman for Jones Act purposes.
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