REVI SED SEPTEMBER 9, 2002

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-51133

JAVI ER APARI CI O Individually and on

behal f of all persons simlarly

situated; JUDI TH RANGEL, Individually

and on behalf of others simlarly situated,
ELI SEO REALZOLA, I ndividually and on behal f
of others simlarly situated,

Pl aintiffs-Appellants,
vVer sus

W LEY BLAKEWAY, In his official capacity;
KENNETH G. PASQUARELL, Director, in his
official capacity as District Director of
the Immgration and Naturalization Service
for the San Antoni o Division; | MV GRATI ON
AND NATURALI ZATI ON SERVI CE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

August 15, 2002

Bef ore GARWOOD, DEMOSS and DENNI'S, G rcuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellants Javier Aparicio, Judith Rangel and Eli seo
Real zola filed this suit against the I mm gration and Naturalization

Service (INS), and against W/l ey Blakeway, the head of the San



Antonio INS G tizenshi p Branch, Kenneth Pasquarell, the Director of
the San Antonio INS District, and Attorney Ceneral Janet Reno, al
intheir official capacities only. Plaintiffs alleged that the San
Antonio INS office relied on information in their respective
applications for Special Agricultural Wrker status whil e revi ew ng
their applications for naturalization, despite the confidentiality
provision set forth in 8 U S . C. 8§ 1160(b)(6) (A (i). Plaintiffs
sought declarative and injunctive relief on behalf of a putative
class that woul d have been affected by this policy. Because none
of the class representatives had been denied citizenship after
exhausting the statutorily mandated revi ew process, their suit was
dismssed by the district court for lack of subject-matter
jurisdiction. For the sane reason, we affirmthe di sm ssal.
Backgr ound

A.  The Applicable Laws

In 1986, Congress recognized that a “shadow popul ati on” of
mllions of illegal immgrants had been living in this country for
a nunber of years. H R Rep. 99-682(1), at 49 (1986), reprinted in
1986 U.S.C.C A N 5649, 5653; MNary v. Haitian Refugee Center
Inc., 111 S.Ct. 888, 891 (1991). Yet, despite their contributions
to enployers and their communities, these immgrants were
victim zed because their undocunented status rendered themafraid
to seek help from the governnental authorities. H R Rep. 99-

682(1), at 49 (1986), reprinted in 1986 U S.C. C. A N 5649, 5653.



Because Congress found it undesirable that the I NS woul d spend its
resources intensifying interior enforcenent or attenpti ng to deport
these aliens en nasse, they anended the Inmmgration and
Naturalization Act to legalize the immgration status of certain
categories of these aliens. This would permt those aliens to
openly contribute to Anerican society and allow the INS to focus
its efforts on border enforcenent. 1d. The |legislation also made
t he burden on undocunent ed al i ens nore onerous by crimnalizingthe
hiring of undocunented workers and denying them nmany federal
wel fare benefits. McNary, 111 S. . at 891. One subsection of
this legislation addressed the fact that producers of perishable
agricultural commodities had cone to heavily rely wupon an
undocunented | abor force. In order to keep these |I|aborers
avai l abl e for work at these farns but give themthe i ndependence to
move from job to job at their discretion, Congress created the
“Special Agricultural Wrker” or “SAW program H R Rep. 99-
682(1), at 83-85 (1986), reprinted in 1986 U.S.C. C. A N. 5649, 5687-
89. Under the SAW program a worker could apply for “tenporary
resident” inmmgration status during a specified eighteen-nonth
period if he could prove both that he has resided in the United
States and that he perforned “seasonal agricultural services” in
the United States for at |east ninety days during the period from
May 1, 1985 to May 1, 1986. See 8 U S.C. § 1160(a)(l). After a

fi xed period of either one or two years, dependi ng on the nunber of



applicants, those tenporary resident workers would automatically
recei ve permanent resident status. 1d. at 8§ 1160(a)(2).

A prominent feature of the SAWstatute was its confidentiality
guarantee. The governnent was forbidden to “use the information
furni shed by the applicant pursuant to an application filed under
this section for any purpose other than to nmake a determ nati on on
the application. . . .7 1d. at 8 1160(b)(6)(A)(i). The governnent
coul d, however, rely on any other information in its file as well
as any information it could obtain fromanother source. 1d. at 8§
1160(b)(6) (O (i). Congress did not directly explain the purpose of
this provision, but inregardto simlar | anguage el sewhere in the
| egi slati on Congress comented that “[t]he confidentiality of the
records is neant to assure applicants that the | egalization process
is serious, and not a ruse to invite undocunented aliens to cone
forward only to be snared by the INS.” H R Rep. 99-682(1), at 73
(1986), reprinted in 1986 U S.C.C A N 5649, 5677. Thi s
confidentiality provision has been strictly construed. 1In In re
Masri, Int. Dec. 3419 (BI A 1999), the Board of Inm gration Appeal s
hel d that the confidential information could not be used in alater
proceeding to rescind permanent resident status, even though the
recission was based on alleged fraud in the SAW application
process. See also 8 CF.R 8§ 210.2(e)(3) (inplenenting the statute
strictly).

After five years of continuous residence follow ng |awful



adm ssion to permanent residence, an alien becones eligible to
apply for naturalization. 8 U S.C. 8 1427(a). A naturalization
appl i cant nust denonstrate, inter alia, good noral character; the
ability toread, wite and speak English; and a basic know edge of
United States history and governnent. See 8 U S.C. § 1423(a), 8
1427(a)(3). The applicant al so has the burden of proving he was
“l'awful ly admtted to the United States for permanent residence.”
8 US C § 1429. Once the application has been filed, an INS
officer interviews the applicant and nmakes a determ nation to
ei ther approve or deny the application. 8 U S. C. 8§ 1446. |If the
application is denied, the applicant can request a hearing before
an immgration officer. 8 U S.C. 8§ 1447(a). This second hearing
must be before an officer of a higher grade |level than the first.
8 CF.R 8 336.2(b). If the INS again denies the application, or
if 120 days el apse fromthe date of the first determ nati on w t hout

the reconsi deration taking place, the applicant nay seek revi ew of

the denial in the United States District Court. 8 USC 8§
1421(c). Applicants may only appeal to the district court,
however, if they either sought admnistrative review and the

application was again denied, or if they sought admnistrative
review and the review was del ayed for nore than 120 days. |d. at
§ 1421(d). Rather than conducting an adm nistrative review, the
district court reviews the case de novo and nmakes its own findi ngs

of fact and concl usi ons of | aw. | d.



B. The Present Appeal

1. The O ass Representatives

The three appellant class representatives share a simlar
story. They are each Mexican nationals who applied for and
recei ved tenporary resident status under the SAW programin 1988,
and accordingly then received pernanent resi dent st at us
automatically in 1990. They each applied for naturalization in
1998 or 1999, and for that purpose were interviewed in 1999 and
2000 in the San Antonio office of the |INS During their
i nterviews, each clainms he or she was qui zzed ext ensi vely about the
agricultural work that had qualified himor her for SAWstatus and
each claims the INS interviewer had reviewed the confidential
information fromhis or her SAWapplication. For each of them the
interview was followed by a letter fromthe INS commandi ng hi mor
her to produce evidence corroborating the legitimcy of his or her
agricul tural work.

Fromthat point, their experiences diverged sonmewhat. Javier
Aparicio responded to the followup letter by filing this class
action lawsuit against the INS challenging their practice of
reviewing the SAWinformation. The INSreiterated its demand for
the corroborating evidence, and Aparicio's reply infornmed the I NS
that he was unable to acquire the information and alleged the
request violated the SAWconfidentiality provisions. On June 26,

2000, the INS informed Aparicio that it had independently



i nvestigated the | awful ness of his permanent resident status and
approved his application for naturalization. This approval cane
before the district court considered the notion to dism ss at issue
in this case.

Judi th Rangel responded to the letter by providing sone, but
not all, of the requested corroboration. The |INS denied her
application on Cctober 8, 1999, and she never sought any sort of
review of that denial. On June 5, 2000, Aparicio anended his
lawsuit to include Rangel as a class representative.

El i seo Real zola received the letter and then submtted the
proof he was able to obtain along with explanations why he coul d
not obtain the rest. On Cctober 19, 1999, the INS inforned
Real zola that his evidence was insufficient and ordered him to
provi de corroboration. He did not do so, and on June 5, 2000 he
joined Aparicio's suit as a class representative. The INSfinally
approved Real zol a's application for naturalization on February 21,
2001, four nonths after the present appeal was fil ed.

2. The Lawsuit

Aparicio filed his class action | awsuit on April 14, 2000, on
behal f of hinself and the class of persons who received permanent
resident status through the SAW program and who had applied for or
woul d apply for naturalization through the San Antonio INS office.
He sued the Imm gration and Naturalization Service itself, as well

as (in their official capacities) WIley Bl akeway, the head of the



San Antonio INS Ctizenship Branch, Kenneth Pasquarell, the
Director of the San Antonio INS District, and Attorney Cenera
Janet Reno. Aparicio alleged the INS s use of the confidential SAW
application information in the naturalization process violated 8
US C 8§ 1160(b)(6)(A) (i) and the constitutional right to due
process, and sought a declaratory judgnent, an injunction against
the further use of the confidential information, and an i njunction
to reopen all cases affected by this practice that had been deni ed
or withdrawn for |ack of prosecution. Aparicio then filed for a
prelimnary injunction against the continued use of the
confidential information and noved to certify the class. Aparicio
aggressively began discovery, but the INS noved for a protective
order on the grounds that discovery was premature. The district
court granted the protective order on June 2, 2000. On June 5,
2000, Aparicio anended his conplaint to include Rangel and Real zol a
as class representati ves.

The district court granted a notion to dismss the suit on
August 31, 2000, holding the plaintiffs' clains were unri pe because
they had not exhausted the statutory appeal procedures before
taking their case to the district court. The present appeal
fol | oned.

Di scussi on
This court nust consider whether the district court correctly

di sm ssed Aparicio's suit. W review this decision de novo. See



Honme Builders Ass'n v. Cty of Madison, Mss., 143 F. 3d 1006, 1010
(5th Gr. 1998). It is worthwhile to begin by noting that Aparicio
rai ses neither a privacy concern nor a challenge to the original
process of applying for SAWstatus. Aparicio also conceded at oral
argunent that the INS can investigate whether SAW status was
properly granted, so long as the INS does not use the information
made confidential by 8 U S.C. 8 1160(b)(6)(A) (i). Simlarly, the
INS does not attenpt to revoke the SAW (or |awful pernmanent
resi dence) status of the appellants, and appellants do not contend
that it does; rather, the INS seeks only to use the confidenti al
application information when and for purposes of determning
whet her the naturalization applicant was “lawfully admtted to the
United States for per manent resi dence” as required for
naturalization by 8 U S. C § 1429. The plaintiffs' suit, thus
properly understood, challenges only the INS s all eged practice of
referring to the confidential SAWinformation solely during and for
pur poses of the naturalization process. May the district court
take jurisdiction over this claim given that all three class
representatives failed to followthe adm nistrative revi ew process
mandated by 8 U.S.C. § 1421? W hold today that the district court
correctly declined jurisdiction.
A. MNary v. Haitian Refugee Center, Inc.

The legal issues in this case stand under the shadow of two

Suprene Court cases, the first of which is MNary v. Haitian



Refugee Center, Inc., 111 S. C. 888 (1991). Appel lants rely on
McNary to support their claimthat challenges to I NS practices and
statutory interpretation |ie outside nmandatory revi ew provisions.

In MNary, seventeen unsuccessful SAW applicants and two
ref ugee servi ces chall enged the procedure by which the I NS revi ened
SAW applications. MNary, 111 S .. at 893. The suit chall enged
INS practices including, inter alia, refusing to show adverse
evidence to the applicant, refusing to allowthe applicant to rebut
adverse evidence, refusing to all owapplicants to present w tnesses
on their own behalf, refusing to provide conpetent interpreters,
and refusing to nake a transcript of the hearing. ld. at 894.
After the district court entered an injunction against it, the INS
appeal ed, ultimately raising before the Suprene Court the sole
contention that the district court l|acked jurisdiction over the
case due to the exclusive review provisions in 8 US. C
8§ 1160(e)(1). I1d. at 894-95. The Supreme Court rejected the INS s

contention, finding that the provision only applied to a
determ nation respecting an [ SAW application” and a generalized

challenge to INS practice was not contenplated by this statutory

| anguage. ld. at 896. The Court also held the statutory words
“such denial” indicated a singular decision, not a pattern or
practice. | d. The Court found additional support by reasoning

that the adm nistrative review process would not generate the type

of record necessary for reviewng the plaintiffs' clains, and thus
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Congress did not contenplate that procedural and constitutiona

clainms would cone within that provision. |Id. Additionally, the
Court reasoned that the “abuse of discretion” standard of review
mandat ed by the statute woul d be inproper for the clains raised by
the plaintiffs, further indicating that Congress never intended for
t he exclusive reviewprovisionto apply to such challenges. 1d. at
897.

Though it had been the cornerstone of the INS s case, the
McNary Court distingui shed Heckler v. Ringer, 104 S.Ct. 2013 (1984)
on several grounds. |In Heckler, the plaintiffs had sought review
of a Medicare policy denying thema particular formof surgery, but
the Court held the federal courts |acked jurisdiction because the
plaintiffs had not followed the adm nistrative revi ew procedures.
Heckler, 104 S.Ct. at 2021-23. The McNary Court held the Heckler
plaintiffs had essentially sought review of the denial of their
benefits and a substantive declaration of their rights, which was
a direct appeal within the contenplation of the Mdicare review
statute, while the McNary plaintiffs went outside the SAWstatute
by generally challenging INS practices and nerely asking that their
case files be reconsidered in light of the newy prescribed
procedures. MNary, 111 S.C. at 897-98. The Court al so reasoned
that the Heckler plaintiffs had been able to receive a neani ngful
review while the McNary plaintiffs would not: no adequate record

was assenbled during the INS admnistrative review process,

11



especially not for the type of challenges being raised by the
plaintiffs. 1d. at 898. Mdreover, direct judicial review would
have been available only in a deportation proceedi ng and thus was
“tantanmount to a conplete denial of judicial review for npst
undocunented aliens.” | d. The Court therefore distinguished
Heckl er and affirmed the decision to accept jurisdiction over the
case. 1d. at 899.
B. Reno v. Catholic Social Services

The Court revisited MNary in Reno v. Catholic Social
Services, Inc., 113 S. . 2485 (1993) [hereinafter “CSS’'], the
second case affecting our decision today. In CSS, the Court again
addressed the effects of the 1986 reform of the Immgration and
Nat ural i zati on Act. The CSS Court addressed two separate
challenges to the INS interpretation of the statutory provisions
permtting certain undocunented aliens to receive tenporary
resi dent status. The first concerned the requirenment that the
al i en show “conti nuous physi cal presence” since a certain date; the
I NS had determ ned that the statutory exception for “brief, casual
and i nnocent” absences would only be permtted if the alien had
recei ved advance perm ssion fromthe INS. 1d. at 2490. The second
chal | enge addressed the requirenent that the alien show “conti nuous
unl awful residence” in the United States during that period, with
a statutory exception for <certain brief periods. The INS

regulations said that an alien who left the country and then

12



reentered by showi ng “facially valid’ docunentation had broken the
chai n of “unl awful ness” and therefore could not neet this standard.
ld. at 2491. In both cases, the INS nodified the rule not |ong
after it was initially promulgated. In neither case did the INS
appeal the initial determ nation that the regul ati ons were invalid,
but in both cases the INS challenged a |ater order of the district
court seeking to extend the application period because of the
error. 1d. at 2493. The INS argued that the district court | acked
jurisdiction due to the restricted judicial review nmandated by the
Act. 1d.

The Court accepted both appeals and decided to vacate and
remand. 1d. The Court recogni zed that the limted judicial review
provision, 8 U S.C. 8§ 1255a(f) (1), was “virtually identical” to the
provision it had interpreted in MNary tw years earlier.

Accordingly, the Court again held that the statutory |anguage “a
determ nation respecting an application for adjustnent of status”
and “such denial” did not describe a challenge to a practice or
pr ocedure. ld. at 2494-95. The INS clained that an action
challenging the INS's interpretation of a statute was different
t han the procedural challenge in McNary, but the Court rejected the
argunent and held the the plaintiffs' argunents were not restricted
by the limted review provision. |d. at 2495.

The Court then noted that another jurisdictional hurdle lay in

the path of the plaintiffs: the ripeness requirenent traditionally

13



applied in suits seeking injunctive and declarative relief. Id. at
2495. The Court noted that sonetinmes the very pronul gation of a
regul ation creates an “imedi ate dil enma” that causes parties to
feel the inpact in a concrete way. Such clains are already ripe.
ld. In other cases, the inpact of the regulation cannot be said to
“be felt imediately by those subject to it in conducting their
day-to-day affairs.” 1d. at 2496, quoting Toil et Goods Assn., Inc.
v. @Grdner, 87 S.Ct. 1520, 1524 (1967). In such cases, the claim

would not be ripe if there were no irrenediably adverse
consequences.” CSS, 113 S. . at 2496. The Court then addressed
the INS regulations at issue and noted they were limtations on
access to a benefit, not a newly inposed restriction, and thus did
not seem to have an inmedi ate inpact. | d. Mor eover, the Court
observed that the Act delegated to the INS the task of determ ning
whet her applicants net several requirenents in addition to the ones
at issue, which al so suggested that the inpact of the regul ations
was deferred rather than inmedi ate. Because the INS nust apply
t hese several regul ations on a case-by-case basis, the Court held,
aplaintiff's clains would only ripen “once he took the affirmative
steps that he could take before the INS blocked his path by
applying the regulation to him” Id.

The Court then recognized that a case would only becone ripe

when “the INS formally denied the alien's application on the ground

that the regulation rendered himineligible for legalization.” Id.

14



at 2497. Such an alien, however, would find his newly ripe case
barred by the exclusive review provisions because it would now be
“a determnation respecting an application.” | d. The Court
considered this interaction to be an intentional “dovetailing” of
the two provisions, representing Congress's intent to insure that
INS regulations would only be challenged through the |imted
channels permtted by the Act. Id. The MNary plaintiffs were
allowed to circunvent this schene because they had no “practica
judicial review.” In contrast, the CSS plaintiffs would be able to
rai se their argunents on appeal, even though that appeal would only
cone during the review of a deportation order. The CSS plaintiffs
therefore had to content thenselves wth the “dovetailed”
provisions. |d.

The Court then determ ned that the parties whose clains were
accepted for processing by the INS were constrained by the
mandatory review provisions, although parties whose applications
| ower level INS personnel informally refused to even accept for
filing due to an INS “front-desking” policy nmay have been outside
the mandatory review provisions. 1|d. at 2497-2500. The CSS Court
noted in the latter connection:

“[ Front -deski ng] woul d effectively exclude an applicant

from access even to the limted admnistrative and

judicial reviewprocedures established by the ReformAct.

He woul d have no fornmal denial to appeal to the Associ ate

Comm ssioner for Exam nations, nor would he have an

opportunity to build an adm nistrative record on which

judicial review mght be based. Hence, to construe 8§
1255a(f) (1) to bar district court jurisdiction over his

15



chal | enge, we woul d have to inpute to Congress an i ntent
to preclude judicial reviewof the legality of INS action
entirely under those circunstances. As we stated
recently in MNary, however, there is a ‘well-settled
presunption favoring interpretations of statutes that
allow judicial review of admnistrative action,” 498
US, at 496, 111 S.C., at 898; and we will accordingly
find an intent to preclude such reviewonly if presented
wth ‘"clear and convincing evidence,”’[citations
omtted].

There is no such clear and convincing evidence in
the statute before us. Al t hough the phrase ‘a
determ nation respecting an application for adjustnent of
status’ could conceivably enconpass a Legalization
Assistant’s refusal to accept the application for filing
at the front desk of a Legalization Ofice, nothing in

the statute suggests, |let alone denonstrates, that
Congress was using ‘determnation’ in such an extended
and informal sense. | ndeed, at I|east one related

statutory provision suggests just the opposite. Section
1255a(f)(3)(B) limts admnistrative appellate reviewto
‘the adm ni strative record established at the tine of the
detenrination on the application; because there
obvi ously can be no adm nistrative record in the case of
a front-desked application, the term‘determnation’ is
best read to exclude front-desking. Thus, just as we
avoi ded an interpretation of 8 U .S.C. §8 1160(e) in MNary
t hat woul d have anobunted to ‘the practical equival ent of
a total deni al of judicial review of generic
constitutional and statutory clains,” McNary, supra, 498
Uus., at 497, 111 S.C., at 899, so here we avoid an
interpretation of 8§ 1255a(f)(1) that would bar front-
desked applicants fromever obtaining judicial review of
the regulations that rendered them ineligible for
| egalization.” Id. at 2499 (footnote omtted; enphasis
added) .

Accordingly, the CSS Court vacated and remanded the case so
that the District Courts could determ ne which clainms had been
subjected to “front-desking” and thus were ripe. |d. at 2500. All
other <clains were barred by the statutory judicial review

provi si ons.
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C. The Present Case

1. The dains Are All Unripe

We hold that to the extent appellants’ clains are unripe they
are barred by CSS. To the extent the clains are ripe, they are
barred by 8 U S.C. § 1421(c), which provides:

“A person whose application for naturalization under this

subchapter is denied, after a hearing before an

imm gration officer under section 1447(a) of this Title,

may seek review of such denial before the United States

district court for the district in which such person

resides in accordance with chapter 7 of Title 5. Such
revi ew shall be de novo, and the court shall nake its own
findings of fact and concl usi ons of |aw and shall, at the
request of the petitioner, conduct a hearing de novo on

the application.”?

It nust be recognized then that the naturalization statute
does not contain many of the features upon which the McNary opi nion
relied and upon which CSS relied in regard to those whose
appl i cations wer e “front -desked.” Judi ci al review of
naturalization denials is always avail able and is de novo, and is
not limted to any adm ni strative record but rather may be on facts
established in and found by the district court de novo.

As with the regulations in CSS, the INS interpretation
challenged in this case did not have an imredi ate effect on the
day-to-day affairs of those who received pernmanent resident status

t hrough the SAW provisions. Instead, the INS interpretation

“l'imt[s] access to a benefit [here naturalization] . . . not

'See also § 1421(d), providing: “A person may only be naturalized as a citizen of the United
States in the manner and under the conditions prescribed in this subchapter and not otherwise.”
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automatically bestowed on eligible aliens.” CSS, 113 S. . at
2496. The INS has the duty of determ ning whet her each applicant
for naturalization has “net all of the Act's conditions, not nerely
those interpreted by the [chall enged practices] in question.” |d.
As a result, we cone to the sanme conclusion as the Court in CSS: “a
class nenber's claimwould ripen only once he took the affirmative
steps that he could take before the INS blocked his path by
applying the regulation to him” Id.

Here, if a claim was approved, then the applicant has no
grounds for conplaint because his path has not been “bl ocked” and
he has suffered no “irredeemabl y adverse consequence.” The federal
courts not acting under section 1421(c) nust reject all denied
clains as well. Because there are many possible reasons for a
deni al of naturalization,? not nerely matters which would arise
under the interpretations of section 1160(b)(6)(A)(i) at issue in
this case, we cannot know whet her a deni ed cl ai mwas deni ed for any
of the reasons challenged here. See CSS, 113 S. Ct. at 2496-97
n.20. Pending clains would suffer fromthe sane uncertainty, and
uncertainty renders the case unripe for consideration by the

f ederal courts.

’See e.g. § 1423(a) (applicant must demonstrate “ ability to read, write, and speak wordsin
ordinary usage in the English language’ and “a knowledge and understanding of the history, and of
the principlesand form of government, of the United States’); 8 1427(a) (throughout theimmediately
preceding five years the applicant “has been and ill is a person of good moral character, attached
to the principles of the Constitution of the United States, and well disposed to the good order and
happiness of the United States”).
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Rangel s naturalization application has been adm ni stratively
denied, and consideration of her claim in this suit would be
reviewing the denial of her application for naturalization in
violation of section 1421(c). See CSS, 113 S. . at 2497.
Simlarly, the appellants seemto hope this Court will | ook at the
record and find that Aparicio, whose naturalization application has
been approved, would have had it approved sooner but for the
all egedly i nperm ssible policy. W cannot do so; once we begin to
| ook at the specifics of Aparicio' s case we will be allowing himto
seek review of his application in the district court without it
havi ng been “denied.” Section 1421(c) prohibits this result. The
sanme is true of Real zol a.

The appellants and the entire class they seek to represent are
t hus caught between the ripeness doctrine and the excl usive review
provi sion of section 1421(c). W conclude that this was an
intentional formulation by Congress designed to serve a purpose.
In CSS, the Court reasoned that “Congress may well have assuned
that, in the ordinary case, the courts would not hear a chall enge
to reqgulations specifying limts to eligibility before those
regul ati ons were actually applied to an i ndivi dual, whose chal | enge
to the denial of an individual application would proceed withinthe
ReformAct's limted schenme.” CSS, 113 S.Ct. at 2497. W concl ude
that Congress intended naturalization applicants to be thus

restricted, not out of any desire to vex them but rather to
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guarantee that the only people who <challenged the |INS's
interpretation of the Act would be those whose applications had
been denied and who then worked within the adm nistrative review
system before resorting to the federal courts, with such resort
bei ng only pursuant to section 1421(c). The appellants do not neet
this definition, nor would anyone within their putative class.

Appel l ants attenpt to argue ripeness by conpl ai ni ng that they
| ose the privileges and rights of citizenship during the appea
process, but the 120-day Ilimt inposed by section 1421(c)
guarantees arelatively swift resolution. |ndeed, by the accepted
norms of the federal bureaucracy and the delay endemc to the
system 120 days, or even nuch | onger, seemnot so egregious as to
aut horize departure from the evident Congressional schene of
review At any rate, it is |ess onerous than the CSS requirenent
that the applicants seek review in an appeal from an order of
deportati on. If the delay and wuncertainty inherent in a
deportation action did not nmake the CSS cases ripe, the present
case nust be considered unripe as well.

2. The Review |Is Adequate

There remai ns one nore point to analyze. The CSS Court noted
that the McNary plaintiffs had escaped this system because they

“could receive no practical judicial review wthin the schene”
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est abl i shed by Congress. In contrast, the CSS plaintiffs® were
stuck within the system because it could afford the plaintiffs an
adequate review, albeit one that only occurred during the appeal of
a deportation order. CSS, 113 S. . at 2497. Thus, the
availability of review in CSS satisfied the need for review of
adm ni strative processes enphasized in MNary and in Bowen v.
M chi gan Acadeny of Fam |y Physicians, 106 S.Ct. 2133 (1986). See
McNary, 111 S.Ct. at 899 (quoting Bowen). It has been suggested
that this exception for inadequate judicial review is all that
remains of MNary's end-run around nmandatory review provisions.
See Ayuda, Inc. v. Reno, 7 F.3d 246, 249 (D.C. Cr. 1993).

Regardl ess, the appellants can find no relief in this
i nadequate revi ew exception. The review afforded them by section
1421(c) is fully de novo, with the district court considering
evi dence brought before it and making its own findings of fact and
conclusions of |aw See 8 U S C § 1421(c). Congress has
therefore afforded the appellants a conplete and whol |y adequate
review, greatly in excess of the review found acceptable in CSS.
We also note that the applicants here are not fighting to gain or
keep their permanent resident status through the one-tine-only SAW
program but nerely seek to be naturalized. Nothing prevents an

appl i cant denied naturalization from filing another application.

3Other than those who were “front-desked” and suffered the same lack of avenue for
meaningful administrative or judicia review as the McNary plaintiffs.
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Finally, while the possible delays in the system may be
frustrating, a delay of sonme 120 days-or nuch |onger-- does not
render the appeal so inadequate as to allow the plaintiffs to
escape Congress's intended revi ew process.

The appel | ants have a sufficient reviewavail able to them and
therefore they (and the class they purport to represent) can only
challenge the INS interpretation of 8 USC § 1429 and
8§ 1160(b) (6) (A (i) by waiting for an application to be deni ed, and
then by appealing that denial through the process set forth in
section 1421(c).*

Concl usi on

The appellants raise a generalized challenge to the INS s
interpretation of two statutes, as enbodied in the practice of the
San Antonio INS office. Their clains are not ripe because they
have either not felt the full inpact of the interpretation by being
“bl ocked” fromnaturalization or have been deni ed or del ayed for an
uncertain reason. |f the clainms were ripe, they woul d be barred by
section 1421; if not barred by section 1421, they would not be
ripe. It seens that Congress desired that this issue only be
raised by plaintiffs who were denied naturalization and who

foll owed the adm ni strative and judicial appeal process. Finally,

* By holding the case unripe as to the entire class, we need

not address the question of whether the class could be certified
despite the failings of the class representatives. See, e.g.,
United States Parole Comin v. Geraghty, 100 S.C. 1202 (1980).
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appel l ants may not take the McNary escape route fromthis dilemma
because section 1421 provides an adequate review for their
chal | enge. Accordingly, the district court was correct to dism ss

t he case.

AFF| RMED.
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