IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-41263
Summary Cal endar

HARRI SON SM TH,
Peti ti oner- Appel | ant,
vVer sus
N. L. CONNER, Warden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

April 25, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM

Harrison Smth appeals the denial of his petition for wit of
habeas corpus. He argues that the “mailbox” rule applies to
appeal s by pro se prisoners to the Board of |Inm gration Appeals,
and thus his appeal, which was mailed but not received on the
deadline for filing an appeal, should not have been dism ssed as
untinely. Because the regul ations governing appeals to the BIA
clearly require receipt of the appeal by the filing deadline, we

reject Smth's argunent and affirmthe denial of habeas relief.



Harrison Smth is a citizen of Belize who has lived in the
United States since 1985. A decade later, Smth was convicted of
di stribution of cocaine base, and the conviction becane final in
1996. Thereafter, the Immgration and Naturalization Service
initiated deportation proceedi ngs against him On April 16, 1997,
an | mm gration Judge found Smth deportable and notified Smth that
the Board of Inm gration Appeals nust receive his notice of appeal
by May 16, 1997.! On May 16, 1997, Harrison Snmith sent his notice
of appeal to the BIA by certified mil. The BIA received the
notice on May 19, 1997. The BI A dism ssed the appeal as untinely.

Smth then filed a petition for habeas corpus under 28 U S. C
8§ 2241, seeking an order fromthe district court directing the Bl A
to accept his appeal as tinely filed.? The district court

ultimately denied the petition, and this appeal foll owed.

1 Smith was found to be deportable under sections 241(a)(2)(A)(iii) and
241(a)(2)(B)(i) of the Inmgration and Nationality Act, as amended (codified at
8 U S.C 88 1227(a)(2)(A (iii), 1227(a)(2)(B)(i)).

2 The district court had jurisdiction over this petition. The INS issued
an Order to Show Cause and Notice of Hearing to Smith on January 9, 1997; Smith’'s
appeal to the BIA was dismissed on July 18, 1997. Thus, Smith's petition is
governed by the transitional rules of the Illegal |mmgrant Reformand | nm grant
Responsibility Act of 1996, § 309, Pub. L. 104-208, 110 Stat. 3009-546, 625-27.
The transitional rules apply to deportation proceedi ngs that comrenced before
April 1, 1997, and concl uded after Cctober 30, 1996. See Requena- Rodriguez v.
Pasquarel |, 190 F. 3d 299, 302-03 (5th Cir. 1999). Under the transitional rules,
federal courts have no jurisdiction to hear direct appeals from deportation
orders under sections 241(a)(2)(A)(iii) or 241(a)(2)(B)(i) of the INA but
federal courts retain jurisdictionto entertain petitions of habeas corpus under
28 U.S.C. § 2241. See Requena-Rodriguez, 190 F.3d at 305-06.
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The BIA deened Smith's appeal untinely because it did not
receive his notice of appeal until after the 30-day period for
filing the appeal had | apsed. Smth contends that wunder the
mai | box rule announced in Houston v. Lack,® a pro se prisoner’s
notice of appeal to the BIA should be deened tinely filed when it
is delivered to prison officials for mailing.* The governnent
counters by citing Quirguis v. INS, % which held that the mail box
rule did not apply to appeals to this court from admnistrative
agency deci sions.®

In Houston, the Suprene Court interpreted Federal Rule of
Appel | ate Procedure 4(a). Because the rule did not define exactly
what it nmeant to have an appeal “filed,”’” the Court interpreted the
termin light of the circunstances pro se prisoners face.® The
Court noted that pro se prisoners have no way of personally

ensuring delivery of a notice to the court or nonitoring the

3 487 U S. 266 (1988).

4 See id. at 276. He notes that this court has invoked Houston to apply
the mailbox rule to filings by prisoners in many contexts. See Spotville v.
Cain, 149 F.3d 374, 375 (5th Cir. 1998) (filing of federal habeas petition in
district court); Cooper v. Brookshire, 70 F.3d 377, 378 (5th Cr. 1995) (filing
of civil conplaint under Fed. R Cv. P. 5(e)); Thonpson v. Rasberry, 993 F.2d
513, 515 (5th Cr. 1993) (filing of witten objections to nagistrate’s report and
reconmendation under Fed. R Cv. P. 72(b)).

5993 F.2d 508, 510 (5th Cir. 1993).

6 The governnent suggests that Quirguis is simlar to this case because
both involve a challenge to an adverse deportation ruling by the BIA  See id.
at 509.

” See Houston, 487 U. S. at 272.

8 See id. at 275-76



progress of a mailing through the postal system |In this context,
the Court concluded, “filed” nust nean “delivered [ ] to the prison
authorities for forwarding to the court clerk.”?®

Houston interpreted an undefined termin a federal rule of
procedure; it did not announce a universal rule for prisoner
filings. The Supreme Court has since enphasized that when the
| anguage of the governing rule clearly defines the requirenents for
filing, the text of the rule should be enforced as witten.® W
focus our attention, therefore, on the text of the INS regul ati ons
est abl i shing procedures for filing an appeal with the BIA 1 W
shal|l resort to Houston if the rule does not clearly define filing;
otherwi se, we will enforce the regulations as witten.

The tineliness of appeals to the BIAis governed by 8 C F. R
88 3.38 and 240.15. They require that the notice of appeal be
filed wthin 30 cal endar days of the Inmmgration Judge’ s ruling.

Section 3.38 states, “The date of filing of the Notice of Appeal

°1d. at 276.

10 See Fex v. Mchigan, 507 U S. 43, 52 (1993); see also Nigro v. Sullivan,
40 F.3d 990, 995 (9th Cir. 1994) (“We cannot in the nane of synpathy rewite a
clear procedural rule . . . . Fex instructs that Houston policies cannot
override the plain neaning of a procedural rule.”).

11 Consequently, Guirguis, upon which the governnent relies, has little
rel evance. Q@uirguis involved an appeal to the court of appeals from an agency
adj udi cation, which is governed by the Federal Rules of Appellate Procedure,
rat her than an appeal to the BIAfromthe judgnent of an | nm gration Judge, which
is governed by INS regulations. Al so, we note that the hol ding of Guirguis has
been superseded by the 1993 anmendnents to the Federal Rules, which took effect
on Decenber 1, 1993. Both Federal Rules of Appellate Procedure 4 and 25 were
amended to codify the mailbox rule of Houston. See Fed. R App. P. 4(c),
25(a)(C). Thus, the text of the Federal Rul es nowexplicitly applies the nail box
rule to appeals filed by inmates in both the district court and in the court of
appeal s.



shall be the date the Notice is received by the Board [ of
| nmi gration Appeals].”?? Section 240.15 contains virtually
identical |anguage: “The filing date is defined as the date of
receipt of the Notice of Appeal by the Board of Inmgration
Appeal s.”*® This | anguage is clear: “filed” neans “recei ved by the
BIA. " |In this case, the Inmgration Judge rendered his decision
on April 16, 1996.!°® For Snmith’'s appeal to be tinely, the Bl A had
to receive Smth’s notice of appeal by May 16, 1996. It did not.

11
For the foregoing reasons, the denial of Harrison Smth’'s

petition for relief is AFFI RVED

12 8 C.F.R § 3.38(c) (2000).
138 C.F.R § 240.15 (2000).

14 The BIA itself has reached the sane conclusion. See Inre J-J-, 21 I.
& N Dec. 976, 1997 W. 434418 (B.1.A July 31, 1997).

15 Both the menorandum of oral decision and the notice of appeal form
itself infornmed Smith of the 30 day time limt for filing the notice and stated
that the BIA nust receive the notice within that tinme period for the appeal to
be considered tinely fil ed.



