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April 8, 2002
Before JOLLY, JONES, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

This matter having been referred to a nmagistrate judge
pursuant to 28 U S.C. 8 636(c) (on referral and upon parties’
consent, may try civil case and enter judgnent), primarily at issue
is whether, when all parties fail to consent pre-trial, but trial
is held and judgnent entered by the magi strate judge, post-judgnent
consent cures the pre-trial failure. Def endant s cont end: pre-
trial, all parties consented; alternatively, their post-judgnent

consent confers jurisdiction on the nagi strate judge. VACATED AND

REMANDED.



| .

In 1997, Jon M chael Wthrow, pro se, filed this 42 U S.C. 8§
1983 action, claimng nenbers of his prison’s nedical staff (Joseph
Roel |, Jerry Ballard, Danny Knutson, Petra Garibay, and Dr. Janes
Reagan) acted deliberately indifferently to his nedical needs, in
violation of, inter alia, his E ghth Arendnent rights. W t hr ow
gave witten consent totrial and entry of judgnent by a nagistrate
j udge.

Therefore, pursuant to 28 U.S.C. 8§ 636(c), the district judge
referred the action to a nmagistrate judge, but rem nded that all
defendants had to also consent to such participation by a
magi strate judge (consent). Only Dr. Regan did so (witten).

In early 1998, the magistrate judge dismssed all clains
except concerning the Eighth Anmendnent and dism ssed Ballard.
(Ballard’ s dismssal is reflected in the final judgnent entered 16
May 2000, from which this appeal is taken.) In March 1999, the
magi strate judge denied summary judgnent for the remaining
def endants. Pre-trial, Wthrow settled with Knutson; he was
di sm ssed.

The remai ning parties proceeded to trial before the nagistrate
judge, wth a jury finding for defendants. The nagistrate judge
entered final judgnent in May 2000, and Wthrow tinely appeal ed.

But, sua sponte, our court questioned whether the requisite

consent had been given by all parties and ordered a l[imted remand



for “the district court [to] determne whether the parties
consented ... and, if so, whether the consents were oral or
witten”. Wthrow v. Roell, No. 00-40627, at 2 (5th Cr. 21 Nov.
2000) (unpublished). Qur court retained jurisdiction. |d. See,
e.g., Weeler v. Gty of Colunbus, Mss., 686 F.2d 1144, 1154 (5th
Cr. 1982) (retaining jurisdiction pending district court
conpliance with remand).

On remand, the remaining defendants (Roell, Garibay, and Dr.
Reagan (Defendants)) gave witten consent. In a report and
recommendati on, the nagistrate judge stated: pre-trial, Roell and
Gari bay never consented; and their post-judgnent consent did not
cure the jurisdictional defect. Wthrowv. Roell, No. C 97-256, at
4 & n.3 (S.D. Tex. 8 Jan. 2001) (unpublished). Over Defendants’
obj ecti ons, the district court adopted the report and
recomendation. Wthrow v. Roell, No. C97-256 (S.D. Tex. 1 Mar.
2001) (unpublished). Defendants’ notion to reconsi der was deni ed.

“Upon the consent of the parties, a ... United States
magi strate [judge] ... may conduct any or all proceedings inajury
or nonjury civil matter and order the entry of judgnent ... when

speci ally designated to exercise such jurisdiction by the district
court.” 28 U.S.C. 8 636(c)(1l) (enphasis added); see FED. R CQvV. P.
73 (procedures for consent and referral to a magistrate judge);

FED. R QGv. P. ApPPENDIX OF Forws, Official Form 33 (“Notice of



Avai lability of Magistrate Judge to Exercise Jurisdiction”); id.
Oficial Form34 (“Consent to Exercise of Jurisdiction by a United
States Magistrate Judge”). At issue is whether, pre-trial,
Def endants consented; and, if they did not, whether their post-
j udgnent consent is effective.

When, pursuant to 8§ 636(c)(1l), the nmmgistrate judge enters
final judgnent, lack of consent and defects in the order of
reference are jurisdictional errors; as such, they cannot be
wai ved. See H Il v. Cty of Seven Points, 230 F.3d 167, 168-69
(5th Gr. 2000); Mendes Jr. Int’l Co. v. MV Sokai Maru, 978 F.2d

920, 923-24 (5th Cr. 1992); EEOCC v. W La. Health Servs., Inc.,
959 F.2d 1277, 1281-82 & nn.3 & 4 (5th Cr. 1992). |In keeping with
this, 8 636(c) consent nust be express; it cannot be inplied by the

parties’ conduct. W La. Health Servs., 959 F.2d at 1281; Trufant
v. Autocon, Inc., 729 F.2d 308, 309 (5th Cr. 1984) ("“consent nust
be explicit, and will not be casually inferred fromthe conduct of
the parties”).
A

Pre-trial, only Dr. Regan filed witten consent. Defendants
contend Roel |l and Gari bay, pre-trial, gave consent orally. Wether
they did involves a finding of fact, reviewed only for clear error.
E.g., Walker v. Gty of Mesquite, 169 F.3d 973, 982 (5th Cr.

1999), cert. denied, 528 U S. 1131 (2000).



To show Roell and Garibay’s consent, Defendants point to an
April 1999 teleconference, wth appearances by Wthrow and
Def endants’ counsel, at which the nmagistrate judge stated to the
latter: “Also, if you talk to M. Knutson [defendant who settled
pre-trial with Wthrow], ... would you tell him... that he needs
to Il et us know whet her he’'s going to consent to ny jurisdiction as
wel |, because all defendants need to consent....” Def endant s’
counsel responded: “Good point, yes, Your Honor”. According to
Defendants, the inport of this colloquy is that the magistrate
judge “thereby stated ... she thought Roell, Garibay, and Dr.
Reagan had all consented” and Defendants’ counsel confirned that
assunpti on.

As further evidence of Roell and Garibay’ s clainmed pre-trial
consent, Defendants cite another magistrate judge tel econference
(July 1999). Wthrow and Defendants’ counsel appeared, together
w th Knutson’s counsel. The magi strate judge stated to the latter:
“[Ylour client [Knutson] has the right to not consent ... and |
don’t know what your position is on that.... [A]ll of the other
parties have consented....” According to Defendants, these ot her-
parti es-had-consented comments were correct.

Finally, Defendants cite to the magi strate judge’ s statenent

tothe jury: “In ... any civil case in which [the] parties consent
tony jurisdiction, I do have civil jurisdiction to hear civil jury
trials....”



Qobvi ously, through none of these relied upon statenents did
Roel | and Garibay consent. At best, they represent only the
magi strate judge’s assunption that they had. On remand, the
magi strate judge found she had been m staken i n her assunption that
Roel | and Gari bay had executed consent forns. Wthrow v. Roell
No. C-97-256, at 2 & n.2 (S.D. Tex. 8 Jan. 2001) (unpublished).
Accordi ngly, the basis of her assunption had been that witten, not
oral, consent had been given.

In short, there is no evidence in the record of pre-trial
consent by all parties. The corresponding finding is not clearly
erroneous.

B

Accordi ngly, we nust determ ne whether, as the district court
hel d, the post-judgnment consent was not effective. W reviewthis
jurisdictional question de novo. E.g., United States v. Bustos-
Useche, 273 F.3d 622, 626-27 (5th Gr. 2001).

1

Notw t hstanding the plain |anguage of 8 636(c), discussed
infra, Defendants note the Seventh and Eleventh Circuits have
repeatedly held post-judgnment consent effective. See Renbert v.
Apfel, 213 F.3d 1331, 1335 n.1 (11th Cr. 2000) (“Parties can
consent even after judgnent.”); Drake v. Mnn. Mneral & Mg. Co.,
134 F.3d 878, 883 (7th G r. 1998) (consent post-appellate ora

argunent sufficient); Gen. Trading, Inc. v. Yale Materials Handli ng



Corp., 119 F.3d 1485, 1496-97 (11th G r. 1997) (post-judgnent
consent effected by parties’ withdrawing their newtrial notion and
thereby accepting nagistrate judge’'s judgnent; such consent
effective), cert. denied, 523 U S. 1055 (1998); Smth v. Shawnee
Li brary Sys., 60 F.3d 317, 320-21 (7th Gr. 1995) (post-judgnent
consent unequivocal representation magistrate judge acting wth
parties’ consent); King v. lonization Int’l, Inc., 825 F.2d 1180,
1185 (7th Cir. 1987) (post-judgnent consent sufficient where
parties executed consent several weeks after entry of order
appeal ed) .

The Ninth Crcuit, however, has held otherwi se. See Hajek v.
Burlington NN R R Co., 186 F.3d 1105, 1108 (9th Cr. 1999)
(consent not effective where nmade in appellate brief). The
district court cited Hajek in holding the post-judgnent consent did
not “cure the jurisdictional defect”. Wthrowv. Roell, No. G 97-
256 (S.D. Tex. 1 Mar. 2001) (unpublished).

Qur court’s primary precedent is found in Archie v. Christian,
808 F.2d 1132 (5th Cr. 1987) (en banc), where a prisoner’s civi
rights action had been referred to a magi strate judge. Al though
trial was held wthout objection by plaintiff, id. at 1133-34,
def endants did object. They ceased doing so, however, upon the
jury’s returning a favorable verdict. I1d. at 1134.

By report and reconmendation, the magistrate judge in Archie
recommended that defendants’ objection be overruled because the

7



referral was proper under 28 U S.C. 8§ 636(b). Unlike 8 636(c),
whi ch, as noted, allows a nmagistrate judge, upon a district
judge’s referral and the parties’ consent, to enter final judgnment
in a civil action, 8 636(b) only authorizes a magistrate judge,
upon referral, to hear and determ ne certain pre-trial matters and
to conduct an evidentiary hearing and then submt a recommendati on
to the district judge for disposition of an action. Accordingly,
the magi strate judge recommended that the district court adopt the
jury’s findings. 1d. The district court did so and entered final
j udgnent. 1d.

At issue before our en banc court was whether a trial before
a magistrate judge without all parties’ consent, followed by a
district judge's entry of judgnent, was a procedural error, subject
to waiver, or was instead a jurisdictional error. Qur court held
that, although the parties had not consented, this did not deprive
the district judge of jurisdiction to enter the judgnent. Id. at
1135. But, our court noted: had the appeal challenged this
defective, non-jurisdictional procedure, it would have been
reversible error. 1d. In other words, the failure to challenge it
resulted in the issue’s not being before the en banc court.

I n considering the necessity for consent, our court recognized
that §8 636(b) does not authorize referral of prisoner litigationto
a magi strate judge for a jury trial. 1d.; see Ford v. Estelle, 740

F.2d 374, 380 (5th Cr. 1984). Accordi ngly, our court observed



t hat, because 8§ 636(b) was unavail able, 8§ 636(c) was the only neans

by which the action could be referred. Id.

Concerning 8 636(c), our court issued the follow ng directive:
[I]n our circuit, no jury trial of this kind
can be conducted by a nmagistrate [judge]
W t hout the consent of all parties, given in
witing and filed before trial comences....
[I]n the exercise of our supervisory powers,
we direct that before commencing ... trial in
any civil case in which a magistrate [judge]
is to preside pursuant to ... 8 636(c), ... he
shall inquire on the record of each party
whether he has filed consent to [his]
presiding and shall receive an affirmative
answer from each on the record before
proceedi ng further.

ld. at 1137 (enphasi s added).

At first glance, Archie s requiring pre-trial consent appears
to control the outcone in the case at hand; here, the consent was
post -judgnent. This directive, however, is dictum Restated, and
as di scussed supra, our court determned that the error in Archie
was non-jurisdictional and had been wai ved; therefore, our court’s
directive as to when and how consent nust be given was not
necessary to the hol di ng.

2.

Accordingly, whether, pursuant to 8 636(c), post-judgnent
consent is effective is a question of first inpression for our
circuit. Statutory interpretation begins, of course, “wth the
pl ai n | anguage of the statute”. Mdosa v. INS, 171 F.3d 994, 1008

(5th Gr. 1999). “When the |anguage [of the statute itself] is



plain we nmust abide by it; we may depart fromits nmeaning only to
avoid a result so bizarre that Congress could not have intended
it.” ld. (alteration in original; internal quotation nmarks
omtted).

Qur court’s directive in Archie, that consent be pre-trial

adheres to the plain | anguage of 8§ 636(c)(1l). The statute reads,

in part: “Upon the consent of the parties, a ... United States
magi strate [judge] ... may conduct any or all proceedings in a
nonjury civil matter and order the entry of judgnment in the
case....” 28 U.S.C. 8§ 636(c)(1) (enphasis added). The use of

“upon” and “may conduct” conpels the conclusion that the statute
requi res consent being given before a nmagistrate judge can act
pursuant to 8 636(c). The timng of the consent equates with a
condition precedent to the magistrate judge’'s acting. I n ot her
words, only after the parties give consent is a nagistrate judge
then vested with jurisdiction to act. Post - j udgnent consent is
contrary to the schene established by this plain | anguage.
Because the statute’'s language is plain, and its application
does not lead to absurd results, we need not look to its
| egi slative history. In any event, that history supports this
constructi on. Wien Congress anended 8 636 in 1979 to allow
magi strate judges, upon consent of the parties and referral by a
district judge, to handle dispositive matters, “[t]he Bill clearly

require[d] the voluntary consent of the parties as a prerequisite
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to a magistrate[] [judge s] exercise of the new jurisdiction”. S
Rep. No. 96-74, at 5 (1979), reprinted in 1979 U S.C C. A N 1469,
1473 (enphasis added). Consent being a “prerequisite to ... [the]
exercise of ... jurisdiction” conpels the conclusion that it nust
cone before, and not after, the nmmgistrate judge conducts the
proceedi ngs and enters final judgnent.

A common sense reason for this being required, as reflected in
Archie’s directive, is that, if consent is allowed post-judgnent,
or even post-trial but pre-judgnent, a party can w thhold consent,
hope its lack is not noticed, and, once the verdict is knowmn: (1)
if it is favorable, consent; or (2) if it is not favorable, bring

the lack of consent to the attention of either the district court

or the appellate court, in which case that party will be entitled
to a newtrial. Qobviously, the potential for such abuse nust be
renmoved

Requiring pre-trial consent does so. The Seventh Circuit in
Shawnee Li brary recogni zed these ganesnmanshi p concerns, but, being
bound by its circuit precedent, it stated: “Rather than wite a
treati se on gane theory, however, we sinply note that King [v.
| oni zation, Int’l, 825 F.2d 1180, 1185 (7th Cr. 1987)] controls”.
60 F.3d at 321.

A further reason why we nust conclude that the Seventh and
Eleventh Circuits’ decisions on this issue are contrary to the

statute is because their reasoning is foreclosed by our earlier-

11



di scussed circuit precedent that consent cannot be inplied. The
above-referenced King is the sem nal case hol ding post-judgnment
consent effective. The earlier-cited Seventh and El eventh G rcuit
deci sions, wth the exception of Drake, all rely on King. (Wthout
citing authority, Drake held post-appellate-oral-argunment consent
effective, but its rationale that the post-judgnent consents
“indicate that [the parties] consented to trial by nagistrate
judge” is consistent wwth the King rational e, discussed bel ow. See
Drake, 134 F.3d at 883 (enphasis added).)

Ki ng reasoned t he bel ated consent is effective because there,
the parties’ post-judgnent statenent that the proceedi ngs before
the magi strate judge were with their consent was “an unequi vocal
representation that the nmagistrate was acting with the parties’
consent”. 825 F.2d at 1185. Such reasoni ng, however, necessarily
infers fromthe parties’ post-trial statenent that there was pre-
trial consent. |In other words, because the parties, post-judgnent,
state the earlier proceedings were with their consent, that nust
mean the proceedi ngs occurred with their consent. Again, this is
sinply an inference fromthe parties’ post-trial conduct.

But, as stated, our court has held that consent may not be
inferred fromthe parties’ actions —in this instance, the post-
j udgnent consent. See W La. Health Servs., 959 F.2d at 1281.
Accordi ngly, because the King reasoning is based upon an i nference

of consent, it is inconsistent with our court’s 8 636(c) precedent.
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Qur holding that consent nust be pre-trial requires,
unfortunately, that this matter be re-tried at the expense of the
parties and the judicial system But, evenif we were to adopt the
Seventh and El eventh G rcuit’s approach, this outconme could not be
avoided in all cases. For exanple, had the verdict been favorable
to Wthrow, we doubt Defendants would have given consent post-
j udgnent . Under that scenario, we still would be required to
remand for a new trial

L1,

For these reasons, consent of all the parties nust be given
prior to a 8 636(c) trial comencing. Qur en banc court in Archie,
wi th the opinion authored by the | ate Judge Thomas G bbs Gee, noted
that 8 636 “requires the consent of all parties, incorporating
explicit provisions saf eguardi ng the vol untari ness of that consent;
and rules, both federal and local, are in place to insure that no
dragooni ng takes place”. 808 F.2d at 1136 (enphasis added).
Certainly, there can be “no dragooning”; |ikew se, there can be no
post - j udgnent consent.

In her report and recomendation on renmand, the nagistrate
judge noted our court in Archie had “attenpted to avoid probl ens
such as the one which occurred here by ordering, in the court’s
supervi sory capacity, that before a trial by a magistrate judge
comences, the magi strate shall confirmthe consent of all parties

on the record”. Wthrow v. Roell, No. CG97-256, at 4 n.3 (S.D

13



Tex. 8 Jan. 2001) (unpublished). To her credit, the magistrate

judge sincerely regretted, and apol ogi zed for,
Id. at 4 n.4.

Hopi ng to prevent such m stakes in the f
court’s en banc directive in Archie:

[I]n our circuit, no jury trial of
can be conducted by a nmgistrat

w t hout the consent of all parties,

not havi ng done so.

uture, we repeat our

this kind
e []udge]
given in

witing and filed before trial comences....
[I]n the exercise of our supervisory powers,

we direct that before commencing ..

trial in

any civil case in which a magistrate [judge]

is to preside pursuant to ... 8 636(

c), ... he

shall inquire on the record of each party

whet her he has fil ed consent to the
[judge’s] presiding and shall r

magi strate
eceive an

affirmati ve answer from each on the record

bef ore proceeding further.
ld. at 1137 (enphasi s added).

For the foregoing reasons, the judgnent

is VACATED, and this

matter is REMANDED for further proceedings, consistent with this

opi ni on, agai nst defendants Joseph C. Roell,

Gari bay, and Dr. Janes Reagan.

Jerry Ballard, Petra

VACATED AND REMANDED
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