IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30906

HARPER MACLEOD SOLI Cl TORS
Pl ai ntiff-Appellant,
V.
KEATY & KEATY, doi ng business as Keaty Law Firm

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 26, 2001
Bef ore KING Chief Judge, ALDI SERT" and BENAVIDES, Circuit
Judges.
BENAVI DES, Circuit Judge:

Appel | ees Thomas Keaty, Robert Keaty and Keaty & Keaty,
d/b/a the Keaty Law Firm (the Defendants) suffered a default
judgnent in the Southern District of Texas in favor of Appell ant
Har per Macleod Solicitors (Harper), a Scottish law firm \Wen
Har per sought to register the default judgnent in the Eastern
District of Louisiana pursuant to 28 U S.C. 8§ 1963, the
Defendants challenged its validity alleging deficient service of

process. The Louisiana district court sustained that chall enge

and, using Rule 60(b)(4), voided the default judgnent. Harper

" Circuit Judge of the Third Crcuit, sitting by
desi gnati on.



now appeals, arguing that (1) the Texas district court’s
jurisdictional findings should be afforded preclusive effect in
accordance with Texas |aw, and (2) service on the Defendants
sufficiently conplied with the Texas |ong armstatute to support
the default judgnent issued by the Texas district court. After
concluding that district courts have authority to entertain
nmotions challenging the validity of another district court’s
judgnent using Rule 60(b)(4), we confirmthe propriety of the
district court’s reliance on federal rules of issue preclusion to
determ ne that the Texas district court’s jurisdictional findings
did not preclude the Defendants fromarguing their jurisdictional
clains. Further, we agree with the Louisiana district court’s
conclusion that service on the Defendants was defective under
Texas law. Accordingly, we AFFIRMthe judgnent of the Louisiana
district court voiding the default judgnent of the Texas district
court.
FACTUAL AND PROCEDURAL BACKGROUND

On August 18, 1998, Harper filed suit against the Defendants
in the Southern District of Texas, Galveston Division (the Texas
Court). Harper alleged fraud and breach of contract in relation
toits referral of two personal injury plaintiffs to the
Def endants. Federal jurisdiction was founded on diversity of
citizenship.

Har per attenpted service on the Defendants in accordance



wth the Texas long-armstatute by forwardi ng three copies of the
conplaint, as well as three summobnses, to the Texas Secretary of
State (the Secretary). Harper provided the Secretary with the
follow ng “honme or hone office” addresses for the Defendants:
1. To Defendant Keaty & Keaty d/b/a The
Keaty Firmi s hone or hone office:
345 Doucet Road, Suite 104
Laf ayette, LA 70503
2. To Def endant Robert M Keaty’'s hone or
home office:
c/o Keaty & Keaty
1140 Wrld Trade Center
Two Canal Street
New Ol eans, LA 70130
3. To Defendant Thomas S. Keaty Jr.’s hone
or honme office:
c/o Keaty & Keaty
1140 Wrld Trade Center
Two Canal Street
New Ol eans, LA 70130
On Septenber 1, 1998, Harper received fromthe Secretary
certifications attesting that two copies of the summobns and
conpl ai nt had been delivered by certified mail to each defendant
at the address provided for that defendant. The Secretary
further certified that return recei pts had been received “bearing
Signature of Addressee’s Agent.”
The Defendants did not appear in the Texas Court. On
January 14, 1999, the Texas Court entered an Anended Default
Judgnent in favor of Harper. The order judged the Defendants

jointly and severally liable to Harper for $1,108,734.30 in



I i qui dat ed damages, inclusive of pre-judgnent interest and
attorneys’ fees. The order also recited that the Texas Court had
jurisdiction over the Defendants and that the Defendants had been
“properly served with the Summons and Conplaint.”

On March 2, 1999, Harper registered the default judgnent in
the Eastern District of Louisiana (the Louisiana Court) pursuant
to 28 U.S.C. § 1963,! then comenced col l ection activities,
specifically seeking the issuance of wits of execution and
various garni shnments. Defendants responded to the collection
activities by challenging the validity of the Texas Court
j udgnent . 2

On June 4, 1999, Harper filed an unopposed Rule 60(a) notion
in the Texas Court seeking to anend the default judgnent to
i ncl ude express findings in support of that court’s exercise of

personal jurisdiction over the Defendants. The Texas Court

1 Section 1963 provi des:

A judgnent in an action for the recovery of noney
or property entered in any . . . district court . . .
may be registered by filing a certified copy of the
judgnent in any other district . . . when the judgnent
has becone final by appeal or expiration of the tinme
for appeal . . . . A judgnent so registered shall have
the sanme effect as a judgnent of the district court of
the district where registered and may be enforced in
I i ke manner.

28 U.S.C. § 1963 (Supp. 2000).

2 The Defendants styled their challenge as an “Answer and
Counterclai mUnder Rule 13 Asserting an I ndependent Action to
Vacate ‘Void Default Judgnent For Lack of Personal
Jurisdiction.”



subsequently signed an Order specifying that (1) Harper “properly
provi ded the Texas Secretary of State with the addresses of each
of the Defendants’ ‘honme or honme office’ address” in accordance
wth the Texas long armstatute; (2) the record reflected that
the Secretary actually forwarded process to each of the
Defendants; (3) the record reflected that each Defendant had
actually received process; and (4) the Texas Court had properly
exerci sed personal jurisdiction over the Defendants.

Har per then noved for sunmary judgnment in the Louisiana
Court as to the validity of the Texas Court’s default judgnent.
The district court granted the notion as unopposed on Novenber
19, 1999, having granted the Defendants several extensions to
oppose. The Defendants filed a “notion for reconsideration” on
Decenber 20, 1999 in support of which they offered evidence
suggesting that neither the Keaty Law Firm nor Keaty & Keaty
existed as a legal entity at the tine Harper attenpted service.
Mor eover, the Defendants maintained that none of the addresses
provided to the Secretary by Harper accurately reflected the
“honme or hone office” address of any of the Defendants. Because
Texas law requires strict conpliance wwth the Texas | ong arm
statute, the Defendants asserted that service was defective and
t he Texas judgnent void.

Treating Defendants’ notion as a Rule 60(b)(4) request for
relief fromjudgnent on grounds of insufficient service, the
Loui siana Court determ ned that (1) the Texas Court’s
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jurisdictional findings did not preclude the Defendants from
collaterally raising jurisdictional defects under federal res
judicata principles, and (2) service to the Defendants was
defective under Texas |aw. As a consequence, the Louisiana court
declared that “the default judgnent entered by the United States
District Court, Southern District of Texas, Galveston Division is
void.” Harper’s subsequent notion for relief fromjudgnent
pursuant to Rule 60(b)(1) or (b)(6) was denied and final judgnent
was entered on July 13, 2000. This appeal foll owed.
DI scussI ON

Federal courts generally disfavor default judgnents,
preferring to resolve disputes according to their nerits.
Li ndsey v. Prive Corp., 161 F.3d 886, 892 (5'" Gir. 1998); Seven
El ves, Inc. v. Eskenazi, 635 F.2d 396, 403 (5th Cr. 1981)
(noting that Rule 60(b) should be “applied nost liberally to
judgnents in default.”) This circuit has held that a district
court nust set aside a default judgnent as void if it determ nes
that it | acked personal jurisdiction over the defendant because
of defective service of process. See, e.g., Bludworth Bond
Shipyard, Inc. v. MV Caribbean Wnd, 841 F.2d 646, 649 (5" Cr.
1988). In this case, we are presented with defendants that
suffered a default judgnent in one federal district court, then
chal | enged that judgnent as void for lack of jurisdiction in the

district court of registration. It is well-established that



def endants need not appear in a federal court w thout authority
to exercise personal jurisdiction over themto raise a
jurisdictional defect. Defendants are “always free to ignore .

judicial proceedings, risk a default judgnent, then chall enge
that judgnment on jurisdictional grounds in a collateral
proceeding.” 1Ins. Corp. of Ireland, Ltd. v. Conpagni e des
Bauxi tes de CGuinee, 456 U S. 694, 706, 102 S.C. 2099, 2106
(1982); Broadcast Music, Inc. v. MT.S. Enterprises, Inc, 811
F.2d 278, 281 (5'" Gr. 1987).

Har per, as the beneficiary of the default judgnent, has not
chal l enged the ability of a registering court to grant relief
fromanother district court’s judgnent using Rule 60(b)(4) when
the rendering court did not properly exercise jurisdiction.
| nstead, Harper alternatively argues that (1) a registering court
shoul d apply the relevant state |aw on issue preclusion to
determ ne the effect of jurisdictional findings made by a
rendering district court sitting in diversity, or (2) service on
t he Defendants was proper because it sufficiently conplied with
the Texas | ong arm statute.

Though we generally review a district court’s Rule 60(b)
ruling solely for abuse of discretion, Bludworth Bond, 841 F.2d
at 649, “Rule 60(b)(4) notions | eave no margin for consideration
of the district court's discretion as the judgnents thensel ves

are by definition either legal nullities or not.” Carter v.



Fenner, 136 F.3d 1000, 1005 (5th Cr. 1998). As a consequence,
our review of the issues raised in this appeal is effectively de
novo. See Export Goup v. Reef Industries, Inc., 54 F.3d 1466,
1469 (9th Gr. 1995 ("W reviewde novo . . . . a district
court's ruling upon a Rule 60(b)(4) notion to set aside a

j udgnent as void, because the question of the validity of a
judgnent is a legal one. ™).

| . A Registering Court May Rely on Rule 60(b)(4) to Entertain

Jurisdictional Challenges to the Validity of a Default Judgnent
| ssued By Another District Court

Al t hough both the Louisiana Court and the parties assune
that Rule 60(b)(4) enpowers a registering court to void a
j udgnent rendered by another district court, the scope of a
registering court’s power to alter or amend judgnents rendered by
anot her court through Rule 60(b) is uncertain. See WRGHT, MLLER
& KANE, FEDERAL PRACTICE AND PROCEDURE: CiviL 2d § 2787 (1995).°3

Typically, relief under Rule 60(b) is sought in the court that

3 This Court has never expressly recognized the authority
of a registering court to void a judgnent rendered in another
district court. The Fifth Grcuit cases relied upon by the
district court to support its review of the Texas Court’s
jurisdiction, as well as those cited by the parties, involved
either a rendering court considering a Rule 60(b)(4) notion to
void its own judgnent, see Bludworth, 841 F.2d at 648-49;
Broadcast Music, 811 F.2d at 281; Recreational Properties v.
Sout hwest Mortg. Serv., 804 F.2d 311, 314 (5'" Cir. 1986), or a
district court’s refusal to afford full faith and credit to a
state court default judgnent because the state court had no
jurisdiction over the defendant. See A L.T. Corp. v. Smal
Busi ness Admi ni stration, 801 F.2d 1451 (5'" Cir. 1986).



rendered the judgnent at issue. See id. at § 2865. At |east one
circuit, the Seventh, has suggested that Rule 60(b) nbtions nust
be presented to the court that rendered the judgnent in question.
See Board of Trustees, Sheet Metal Wrkers’ Nat’'|l Pension Fund v.
Elite Erectors, Inc., 212 F.3d 1031, 1034 (7th G r. 2000).*
Interpreting 28 U.S.C. 8 1963, the court in Elite Erectors
reasoned that a registering court has no authority over the
judgnent being registered. I|d. Consequently, a registering
district court could not, according to the Seventh Crcuit, tel
the rendering court not to enforce the judgnent. |Id. The court
al so expressed concern that various registering courts m ght
resol ve Rule 60(b) notions to nodify or annul the sane judgnment
differently. Id. The majority of circuits, however, has held or
suggested that registering courts nmay rely on Rule 60(b)(4) to
void a default judgnment if the rendering court was w thout

jurisdiction over the defendant. See F.D.I.C. v. Aaronian, 93

F.3d 636, 639 (9'" Gir. 1996); Rector v. Peterson, 759 F.2d 809,

“ Prior to Elite Erectors, the Seventh Circuit had suggested
that a registering court could use Rule 60(b)(4) to void the
j udgnent of another court. See In re Joint Eastern & Southern
Di st. Asbestos, 22 F.3d 755, 762 n. 15 (7" Gr. 1994) (“[T]he
authority of the registration court to entertain a notion under
Rul e 60(b)(4) appears to be well-established.”); Fuhrman v.
Livaditis, 611 F.2d 203, 205 (7" Cr. 1979) (refusing to
“conclude that a registering court presented with a notion for
relief fromjudgnent based on | ack of personal jurisdiction nust
in every instance defer to the court which originally issued the
judgnent. . . .7 ).



811 (10" Cir. 1985); Indian Head Nat. Bank of Nashua v.

Brunell e, 689 F.2d 245, 249 (1t Gr. 1982); Covington |ndus.,

Inc. v. Resintex AG, 629 F.2d 730, 733 (2d Cr. 1980). Even

the Seventh Grcuit in Elite Erectors, though not granting

regi stering courts authority over judgnents through Rule 60(b),

held that a registering court “was free to disregard the judgnent
if the rendering court |acked jurisdiction.” Elite

Erectors, Inc., 212 F.3d at 1034.

W join the majority of circuits and hold that registering
courts may use Rule 60(b)(4) to sustain jurisdictional challenges
to default judgnents issued by another district court.

Though judicial efficiency and comty anong district courts often
counsel a registering court to defer ruling on Rule 60(b) notions
in favor of the rendering court, see Fuhrman, 611 F.2d at 205,
such deference is | ess appropriate when the chall enged judgnent
was i ssued without the benefit of argunent fromone party and the
basis for the 60(b) challenge is jurisdictional. See Covington

I ndus., 629 F.2d at 733. Requiring deference to a rendering
court for determnation of jurisdictional issues related to a
default judgnent is also difficult to reconcile wth the
established rule that a party may suffer a default judgnent then
collaterally attack that judgnent upon enforcenent. See id. at
733-34 (citations omtted). Finally, as noted in Elite Erectors,

“Iw hether or not the district court enters an order under the

10



Rul e 60(b)(4), principles of issue preclusion wuld prevent re-
litigation of the jurisdictional question in other courts of
registration.” Elite Erectors, Inc., 212 F.3d at 1034.
Principles of issue preclusion apply with equal force in courts
of rendition and registration: neither should re-adjudicate

i ssues first heard and rul ed on by another federal court.
Therefore, even under the rule of Elite Erectors, a court of
registration effectively can tell a rendering court not to
enforce a default judgnent when the defaul ting defendant never
appeared in the court of rendition and had a valid jurisdictional
conplaint. That one district court may exercise such authority
over another is a necessary consequence of the established rule
that a defendant nay chall enge a rendering court’s personal
jurisdiction in a court in which enforcenent of a default
judgnent is attenpted. Such authority also reflects the federal
system s disdain for default judgnents.

1. The Louisiana Court Properly Applied Federal Rules of I|Issue
Preclusion to Determ ne the Preclusive Effect of the Texas
Court’s Jurisdictional Findings.

Havi ng concl uded that the Louisiana Court had authority to
undertake an i ndependent inquiry into the jurisdictional basis of
the Texas Court’s judgnent using Rule 60(b)(4), we next consider
the first of Harper’s two primary argunents on appeal : whet her
the Louisiana Court properly applied federal |aw when determ ning

the preclusive effect of the jurisdictional recitations and

11



related factual findings contained in the Texas Court’s origi nal
and anended judgnents. Traditional rules of preclusion as
adopted in federal case |aw - whether under the doctrine of
collateral estoppel or res judicata - require that the party to
be estopped fromre-litigating a claimhave had a full and fair
opportunity to litigate the issue. See Parklane Hosiery Co. v.
Shore, 439 U. S. 322, 326, 99 S.C. 645, 649 (1979). The

Loui siana Court determ ned that “[Db] ecause defendants did not

have their day in court,” they were not precluded fromlitigating
the service of process issues collaterally.

In diversity actions |like the one that produced the
underlying default judgnment in this case, the |aw of the forum
state, subject to the constitutional |limts inposed by the Due
Process O ause, controls the ability of a district court to
exerci se personal jurisdiction over nonresident defendants. See
Sout hmark Corp. v. Life Investors, Inc., 851 F.2d 763, 772 n. 15
(5th Gr. 1988); Stuart v. Spademan, 772 F.2d 1185, 1189 (5th
Cir.1985). Thus, Texas |aw provides the foundation for the
Def endants’ argunent that service of process in the Texas
proceedi ng was defective such that the Texas Court did not
properly exercise jurisdiction over themwhen it rendered default
judgnent. On appeal, Harper argues that Texas |aw should al so be

applied to determne the preclusive effect of the jurisdictional

findings contained in the Texas Court’s original and anended

12



default judgnents. Because Texas nmaintains the comon |aw rul e
of absolute verity, under which plain jurisdictional recitals
contained within a judgnent are conclusive as to the rendering
court’s jurisdiction in a collateral proceeding,® Harper asserts
that the Defendants should be barred fromraising technical
service of process issues collaterally in the Louisiana Court.

As support for its argunent, Harper relies principally on
the Supreme Court’s full faith and credit jurisprudence which
provides that “a federal court nust give to a state-court
j udgnent the sane preclusive effect as would be given that
j udgnent under the law of the State in which the judgnent was
rendered.” Mgra v. Warren City Sch. Dist. Bd. of Educ., 465
US 75, 81 (1984); Allen v. MCurry, 449 U S. 90, 96, 101 S. C
411, 415, 66 L.Ed.2d 308 (1980) (“[T]hough the federal courts may
| ook to the common |law or to the policies supporting res judicata
and col |l ateral estoppel in assessing the preclusive effect of
deci sions of other federal courts, Congress has specifically
required all federal courts to give preclusive effect to
state-court judgnents whenever the courts of the State from which

the judgnents energed would do so . . . ."). Applying this rule,

5> See Akers v. Sinpson, 445 S.W2d 957, 959 (Tex. 1969)
(“I't is the firmy established rule in Texas that a defendant who
is not served and who does not appear may not, as a natter of
public policy, attack the verity of a judgnent in a collateral
proceedi ng; the jurisdictional recitals inport absolute
verity.”).

13



this circuit has held that when a federal court is asked to
enforce a state judgnent, the rendering state’s | aw determ nes
the preclusive effect of jurisdictional findings contained within
the judgnent, subject of course to the Due Process O ause. See
A L.T. Corp., 801 F.2d at 1455, 1458-59.° Harper seeks to extend
this rationale, reasoning that the Louisiana Court should have
fol |l owed Texas’ process for bringing a jurisdictional challenge
to a default judgnent.’ Harper concedes, however, that because
this case involves enforcenent of a federal district court

j udgnent by anot her federal district court, neither the Ful

Faith and Credit C ause nor the full faith and credit statute,?

6 W note that the Defendants do not argue that they had no
noti ce of the claimpending agai nst them such that enforcenent of
the Texas Court’s judgnent would violate the Due Process C ause.
| nstead, the Defendants argue that service upon themviol ated
techni cal requirenents of Texas |aw, and, under that |aw al one,
was i nsufficient.

" Harper’'s argunent also finds sone jurisprudential support
in a recent Suprenme Court decision holding that, while federal
| aw determ nes the preclusive effect of all federal judgnents on
the nmerits of a case, the federal rule of decision in diversity
cases generally should refer to the law of the state in which the
rendering court sits. See Sentek Int’l Inc. v. Lockheed Martin
Corp., -- US --, 121 S.C. 1021, 1028 (2001); see al so Gasperini
v. Center for Humanities, Inc., 518 U S. 415, 429-31 (1996).
Thus, Texas | aw determ nes the preclusive effect of the
substantive issues addressed in the Texas Court’s default
judgnment. Sentek did not address the role of state law in
determ ning the preclusive effect of jurisdictional findings nade
by a federal court sitting in diversity. Moreover, Harper has
not argued that Texas |aw on issue preclusion should apply to
jurisdictional recitals under the Suprene Court’s Erie
jurisprudence. Thus, we need not address Harper’s argunent in
terms of Erie.

8 This statute provides:
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or the cases interpreting them control. See Baldwin v. |owa
State Traveling Mens Ass’'n, 283 U S. 522, 524, 51 S.Ct. 517, 518
(1931).

We decline to extend full faith and credit principles to
cases like this one involving the enforcenent of a federal
j udgnent by anot her federal court. W begin our analysis by
reiterating the power of a court of registration to inquire into
the jurisdiction of the rendering court before enforcing the
rendering court’s judgnent. See Covington Indus., 629 F.2d at
732 (“When, in an enforcenent proceeding, the validity of the
judgnent is questioned on this ground [of |ack of personal
jurisdiction], the enforcing court has the inherent power to void

the judgnent[.]” (citing Baldwin, 283 U S. at 525)).° Mbreover,

[t]he . . . judicial proceedings of any court of any
such State . . . shall have the sane full faith and
credit in every court wiwthin the United States and its
Territories and Possessions as they have by | aw or
usage in the courts of such State

28 U.S.C. 8§ 1738 (1982).

® This principle has a long |ineage in our jurisprudence.
See Chicago Life Ins. Co. v. Cherry, 244 U S. 25, 29 (1917)
(“There is no doubt of the general proposition that in a suit
upon a judgnment the jurisdiction of the court rendering it over
the person of the defendant may be inquired into.”); Hall v.
Lanning, 91 U S. 160, 165 (1875) (“[T]he jurisdiction of a
foreign court over the person or the subject-matter enbraced in
the judgnent or decree of such court is always open to
inquiry[.]”). The requirenent that a court have jurisdiction
over the person before rendering judgnent is rooted in due
process and is a basic requirenent that nust be satisfied before
a valid judgnent can be had or, as germane to this case, be
enforced. See, e.g., Ins. Corp. of Ireland, Ltd., 456 U S. at
702 (“The requirenent that a court have personal jurisdiction

15



federal case |law has long allowed parties to federal |awsuits to
rely on this power by granting defendants the ability “to ignore
the judicial proceedings, risk a default judgnment, and then
chal | enge that judgnent on jurisdictional grounds in a collateral
proceeding.” Ins. Corp. of Ireland, Ltd., 456 U S. at 706;
Broadcast Music, Inc., 811 F.2d at 281. Application of Texas’
rule of absolute verity would underm ne this foundati onal
principle of federal jurisdictional |aw by preventing defendants
fromtesting a district court’s jurisdiction by suffering a
default judgnent, then raising jurisdictional issues when the
default judgnent is enforced. For that reason, we decline to
sustain Harper’s request that we use Texas |aw to determ ne the
precl usive effect of jurisdictional findings contained in a
federal judgment.1

Since application of state lawin this case is

flows not fromArt. Ill, but fromthe Due Process Clause.”). |If
the rendering court did not have such jurisdiction, its judgnment
isinvalid. See N Y. Life Ins. Co. v. Brown, 84 F.3d 137, 143
(5th Gr. 1996) (“A judgnent is void . . . if the court that
rendered it lacked jurisdiction . . . of the parties[.]”
(internal quotations omtted) (quoting Wllianms v. New Ol eans
Pub. Serv., Inc., 728 F.2d 730, 735 (5th G r. 1984))); Broadcast
Music, Inc., 811 F.2d at 281 (“A court which | acks personal
jurisdiction over a defendant cannot enter a valid judgnment

agai nst that defendant.”).

10 W recogni ze that our refusal to apply state law to
resol ve this question turns on the substance of Texas law. W
need not determne in this case whether a different state | aw
could be used as the federal rule for determ ning the preclusive
effect of jurisdictional findings nade by a federal district
court sitting in diversity.
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i nappropriate, the Louisiana Court properly applied federal rules
of issue preclusion to determ ne whether the Texas Court’s
jurisdictional findings precluded litigation of the Defendants’
jurisdictional argunents. The Louisiana Court noted “[n]owhere
inthe ruling is there any nention of any chall enges or exhibits
made by defendant. |t appears that defendant was not present
for, nor in any way, participated in the proceeding.” Based upon
this finding, we agree with the Louisiana Court’s decision to
afford the Texas court’s jurisdictional recitals no preclusive
effect.
I11. The Louisiana Court Properly Ruled That Service Upon the
Def endants Was Defective Pursuant to Texas Law

Havi ng determ ned that the district court properly undertook
an i ndependent review of the Texas Court’s jurisdiction to enter
a default judgnent against the Defendants, we next turn to the
merits of the jurisdictional issues raised. The parties agree
that Texas |law, specifically the Texas long armstatute and the
cases interpreting it, determ ne whether service of process was
effective on the Defendants. See FED. R CvVv. Proc. 4 (e) (1) (West
1999). To support a default judgnent against a jurisdictional
chal | enge, Texas law requires plaintiffs to prove that (1) the
pl eadi ngs established that the Defendants were anenable to
service, and (2) evidence in the record denonstrates the

Def endants were in fact served in the manner required by the

17



Texas long armstatute. Bludworth, 841 F.2d at 649; Witney v. L
& L Realty Corp., 500 S.W2d 94, 95-96 (Tex. 1973).%! The
Def endants do not dispute that the record reveals that they were
anenable to service, thus the inquiry before the district court,
and before this Court, inplicates only the second prong of
Wi t ney.

Section 17.044(b) of the Texas Civil Practice & Renedies
Code provides for substituted service on the Secretary for
nonr esi dent defendants doi ng business in Texas that do not
mai ntain a regul ar place of business in Texas, provided that the
rel evant proceedi ng ari ses out of business done in Texas. See
Tex. Qv. PRAC. & REM CopE ANN. § 17.044(b) (West 1999).
Specifically, plaintiffs nust conply with notice requirenents of
section 17.045(a):

If the Secretary of State is served with duplicate

copi es of process for a nonresident, he shall require a

statenent of the nane and address of the nonresident’s

home or hone office and shall imediately mail a copy
of the process to the nonresident.

Id. at 8§ 17.045(a). I n anal yzi ng whet her Harper conplied with

the Texas long armstatute, we nust screen the record “to

1 This Court has previously noted possible tension between
Texas and federal |aw on the burden of proof: Texas | aw assigns
the burden of proving service issues to the plaintiff, while the
movant under Rule 60(b) generally bears the burden of proof.

Bl udworth Bond, 841 F.2d at 649 n. 7. As in Bludworth, however,
the addresses provided to the Secretary by Harper are uncontested
and consequently we are able to determ ne the adequacy of service
as a matter of law. See id.

18



factually determ ne that the address provided to the Secretary of
State was in fact the home or hone office of the nonresident
def endant (notwithstanding it was so | abeled).” Mahon v.
Cal dwel | , Haddad, Skaggs, Inc., 783 S.W2d 769, 771 (Tex. App.
1990, writ denied).

Texas courts have consistently required strict conpliance
wth the terns of the Texas long armstatute. See Mahon, 783
S.W2d at 771. According to the Texas Suprene Court, “[a]
t ypographical error in the forwarding address . . . is grounds to
set aside a default judgnent based on substituted service.”
Royal Surplus Lines Ins. Co. v. Samaria Baptist Church, 840
S.W2d 382, 383 (Tex. 1992); see al so Conm ssion of Contracts of
General Executive Commttee of Petrol eum Wrkers Union of
Republic of Mexico v. Arriba, Ltd., 882 S.W2d 576, 585 (Tex.
App. 1994, no wit) (“If the Secretary of State sends the
citation and a copy of the petition to the nonresident defendant
using an incorrect address for the defendant, then a default
j udgnent shoul d be set aside.”) Moreover, “[a]ctual notice to a
def endant, w thout proper service, is not sufficient to convey
upon the court jurisdiction to render default judgnment against
[the defendant]. Rather, jurisdiction is dependent upon citation
i ssued and service in a manner provided for by law” W]Ison v.
Dunn, 800 S.W2d 833, 836 (Tex. 1990).

The Loui siana Court held that service was defective with
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respect to each of the Defendants because, inter alia, none of
the addresses provided to the Secretary accurately stated a hone
or hone office address for any one of the defendants. Harper has
not provided any basis for reversing this determ nation.
| nst ead, Harper concedes that it provided the Secretary with (1)
“a fornmer address for service upon the partnership Keaty & Keaty
d/b/a The Keaty Firmat its Lafayette office;” and (2) addresses
for Robert and Thomas Keaty that contai ned “a typographical error
in the suite nunber.” According to Texas |aw, such m stakes
render service defective. Royal Surplus Lines, 840 S. W2d at
383; Arriba, 882 S.W2d at 585. That the Defendants may have had
actual notice of service is of no consequence since the Texas
Suprene Court has expressly rejected an actual notice exception
to strict conpliance with the terns of the | ong arm statute.
Wl son, 800 S.W2d at 836. The district court therefore properly
determ ned that service was inadequate under Texas |aw and coul d
not support a default judgnent.
CONCLUSI ON

A party may contest personal jurisdiction or nethod of
service by refusing to appear, suffering a default judgnent, then
collaterally attacking that default judgnent when the plaintiff
initiates enforcenent proceedings. Thus, the Louisiana Court
properly consi dered whether the Texas Court had jurisdiction over

the Defendants. In undertaking its jurisdictional analysis, the
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Loui si ana Court appropriately applied federal rules of issue
preclusion to determne that the Texas Court’s jurisdictional
recitals were not entitled to deference because they were not
produced after full and thorough litigation. Finally, the

Loui siana Court correctly concluded that Harper failed to provide
the Secretary with an accurate “honme or hone office” address for
any of the Defendants. Hence, we AFFIRM the Louisiana Court’s

j udgnent voiding the Texas Court’s default judgnent under Rul e
60(b) (4).

AFFI RVED.
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KI NG Chief Judge, specially concurring:

| concur in the judgnent and in all of Judge Benavides’'s
fine opinion wwth the exception of Part |, which addresses
whet her a registering court has the power to alter or anend a
rendering court’s judgnent through Rule 60(b). | wite only to
state that | agree with Judge Easterbrook’ s treatnent of this

issue in Board of Trustees, Sheet Metal Wrkers’ National Pension

Fund v. Elite Erectors, Inc., 212 F.3d 1031 (7th Gr. 2000). As

in Elite Erectors, the central issue in this case is whether the

rendering court had jurisdiction over the Defendants to enter the
default judgnent against them | concur in the judgnent in this
case, however, because under either Judge Easterbrook’ s anal ysis
or Judge Benavides’'s analysis, the result is the sane because the
registering court is “free to disregard the [rendering court’s]
judgnent, without formally annulling it under Rule 60(b)(4), if

the rendering court |acked jurisdiction.” 1d. at 1034.
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