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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20538

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS

GEN M DAVIS, also known as d en Davi s,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the Southern
District of Texas, Houston

Cct ober 4, 2001

Before DAVIS and JONES, Circuit Judges, and BARBOUR,* District
Judge.

W EUGENE DAVIS, Circuit Judge:

Gen Davis challenges his conviction for narcotics
trafficking. Davis contends that his Sixth Amendnent right to
counsel was violated because the district court did not
sufficiently warn Davis of the perils of self-representation, and

therefore Davis did not make a know ng and intelligent waiver of

‘District Judge of the Southern District of M ssissippi,
sitting by designation.



his right to counsel. For the reasons that follow, we agree that
Davis did not receive adequate warnings. W therefore vacate the

conviction and remand for a new trial.

| .

Davis was tried on a one-count indictnent for possession with
intent to distribute five kilograns or nore of cocaine in violation
of 21 US C 841(b)(1)(A. During the trial, Davis becane
dissatisfied with his | awer’s performance. After testinony by the
ni nth governnent wtness, Davis asked to speak with the district
court judge. Although Davis’'s attorney, Gerald Fry, advised Davis
not to speak on the record, Davis insisted. Davis told the court
t hat he had spent considerable effort preparing a list of questions

for the witnesses, but Fry had refused to ask any of them Davis

said, “If he’'s not going to help ne, let nme help nyself....It’s up
to me now He said he’s not going to use [ny questions].... |If
he’s not going to help ne ... then you don’'t need ne here. Y al

can have this trial wthout ne.” The court responded that “We

can’'t have it without you. W can have it w thout your |awer,
t hough.”

The court then announced that it would permt Davis to
supplenment Fry' s examnation of wtnesses by asking his own
questions after Fry had finished. The court also excused Fry from

maki ng or responding to objections on Davis’'s behalf while Davis



exam ned W t nesses.
The court advised Davis that “If you choose to di sregard your
counsel s advise, | will permt you to ask the very questions that
your | awer chooses not to ask.” The court later had an

addi ti onal exchange with Davis reflected in the margin.?

2THE COURT: You have been advi sed by your counsel that he does
not believe that it’'s in your best interest not only to ask
those questions but to participate in the trial. Hasn't he
told you that?

DAVI S: Yes, sir.

* k% %

THE COURT: All right. In spite of that advice, you're
choosing to ask those questions yourself?

DAVI S: Yes, sir.

THE COURT: And to disregard his advice?

DAVI S: Yes, sir.

The court then inquired into Davis’s nental and drug history,
| earning that Davis had been treated for drug addi ction ei ght years

earlier. This series of questions foll owed:

THE COURT: You believe, | gather, that you are capabl e of
aski ng these questions w thout inplicating yourself?

DAVIS: Yes, sir.

THE COURT: And if the answers inplicate you, do you
understand ... that that puts you in an awkward position—

DAVIS: Yes, sir, | do.
THE COURT: — with the jury?
DAVIS: Yes, sir, | do.

THE COURT: And also with your attorney?
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The court permtted Davis to recall and question three

governnent w tnesses who Fry had already cross-exam ned. When
Davis finished and the governnment was ready to call its next
W tness, the court altered the hybrid arrangenent. | nst ead of

allowing Davis to question wtnesses after Fry had finished, the
court directed that only one person exam ne further wtnesses. The
court required Davis and Fry to agree between thensel ves who woul d
exam ne each w tness.

Under this arrangenent the trial proceeded to its concl usion.
Davi s cross-exam ned nine governnent w tnesses and questioned two
def ense witnesses on his own. Fry only questioned one governnent
W t ness and two def ense wi t nesses under the hybrid arrangenent. O
the nineteen w tnesses examned by the defense at trial, Davis
guestioned fourteen. Fry nmade objections to the Governnent’s
questioning of one wtness; responded to offers of governnent
exhibits; assisted Davis in making a proffer of a wtness’'s
potential testinony; and noved for acquittal after the Governnent
rested, but not at the close of all the evidence. Both Davis and

Fry gave cl osing argunents.

DAVIS: Yes, sir, | do.

THE COURT: And you will not be able to sinply to stand up
and throw a tenper tantrumif sonebody doesn’t ask sone
question the way you want or [do not], or says sonet hi ng
that you believe is provocative from your perspective.
You understand that, don’t you?

DAVIS: Yes, sir.



The jury found Davis guilty and the court inposed a life
sent ence. Fol l owi ng Davis’'s conviction and sentence, he | odged
this appeal. Davis’s primary argunent on appeal is that he was not
adequately warned by the district court of the perils and
di sadvant ages of self-representation. He argues that as a result

he did not knowi ngly waive his Sixth Arendnent right to counsel.

.

In Faretta v. California,2 the Suprene Court held that the
Sixth Anmendnent entitles a crimnal defendant to forgo the
assi stance of counsel and represent hinself. The Court said that
t he def endant nust neke this choice “knowingly and intelligently”:
“When an accused nmanages his own defense, he relinquishes, as a
purely factual matter, many of the traditional benefits associ ated
with the right to counsel. For this reason, in order to represent
hi msel f, the accused nmust ‘knowingly and intelligently’ forgo those
relinqui shed benefits.”® |In order for a waiver to be know ng and
intelligent, the trial judge nust warn the defendant against the
perils and di sadvant ages of self-representation.

Al t hough a defendant need not hinself have the skill and

experience of a lawer in order conpetently and intelligently

to choose sel f-representation, he should be nmade aware of the

dangers and di sadvant ages of self-representation, so that the
record will establish that “he knows what he is doing and his

2422 U.S. 806 (1975).
®1d. at 835 (citation onitted).
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choice is made with eyes open.”*
The question here is whether Davis nade a sufficiently know ng and
intelligent choice to represent hinself, and this turns on whet her
the judge sufficiently warned Davis of the dangers of waiving his
right to counsel.?®

In United States v. Martin,® this court outlined in some
detail what a trial judge nust do before granting a defendant’s
request for self-representation.

[ T]he trial judge nmust caution the defendant about the dangers

of such a course of action so that the record will establish

that “he knows what he is doing and his choice is made with

eyes open.” In order to determne whether the right to

counsel has been effectively waived, the proper inquiry is to

evaluate the circunstances of each case as well as the
background of the defendant.’

“1d. (citation omitted).

®*The district court was quick perhaps too quick to interpret
Davi s’ s expression of dissatisfaction with his | awer as a request
to represent hinself. As we said in Mireno v. Estelle:

[ A] defendant’s request to be relieved of counsel in the form
of a general statenent of dissatisfaction with his attorney’s
wor k does not anmount to an invocation of the Faretta right to
represent oneself, especially when nmade on the norning of
trial.

Moreno, 717 F.2d 171, 176 (5th Cr. 1983). The better course for
the district court woul d have been to respond to Davis’s conpl aints
against his |awer rather than suggesting that Davis could
represent hinself. After the district court nade this suggestion,
Davis adopted it. W therefore proceed fromthe prem se that Davis
made a Faretta request to represent hinself.

6790 F.2d 1215 (5th Cr. 1986).
“Id. at 1218 (internal citations omtted).
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In particular, the district court nust consider various factors,
i ncl udi ng

t he defendant's age and educati on, and ot her background,

experience, and conduct. The court nust ensure that the

wai ver is not the result of coercion or m streatnent of

t he defendant, and nust be satisfied that the accused

under st ands the nature of the charges, the consequences

of the proceedings, and the practical neaning of the

right he is waiving.?

This court has consistently required trial courts to provide
Faretta warnings.® W re-affirmwhat our decisions make clear: we
requi re no sacrosanct |itany for warni ng def endants agai nst wai vi ng
the right to counsel.!® Depending on the circunstances of the

i ndi vidual case, the district court nust exercise its discretionin

determ ning the precise nature of the warning.!

81d. (internal citations omitted).

°See, e.g., Chapman v. U.S., 553 F.2d 886, 892 (5th Cir. 1977)
(“a trial judge should engage in a dialogue with such a def endant,
explaining to himthe consequences of defending pro se.”).

¥See, e.g., Neal v. Texas, 870 F.2d 312, 315 n. 3 (5th Cr.

1989); Martin, 790 F.2d at 1218; Wggins v. Procunier, 753 F.2d
1318, 1320 (5th Cr. 1985); Taylor v. Hopper, 596 F.2d 1284 (5th
Cr. 1979); Brown v. WAinwright, 665 F.2d 607, 610 (5th Cr. 1980).

" The Benchbook for U.S. District Court Judges, published by
the Federal Judicial Center, provides a guide for questions the

j udge can ask to convey the di sadvant ages the defendant will |ikely
suffer if he proceeds per se:

(1) Have you ever studied | aw?

(2) Have you ever represented yourself in a crimnal
action?

(3) Do you understand that you are charged with these
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crinmes: [state the crinmes with which the defendant is
char ged] ?

(4) Do you understand that if you are found guilty of the
crime charged in Count | the court nust inpose an
assessnent of $50 and coul d sentence you to as nany as ___
years in prison and fine you as nuch as $ ? [Ask
def endant a sim | ar question for each crinme with which he
or she may be charged in the indictnent or information.]

(5 Do you understand that if you are found guilty of
nore than one of those crinmes this court can order that
t he sentences be served consecutively, that is, one after
anot her ?

(6) Do you understand that the U. S. Sentenci ng Comm ssi on
has issued sentencing guidelines that will affect your
sentence if you are found quilty?

(7) Do you understand that if you represent yourself, you
are on your own? | cannot tell you or even advi se you how
you should try your case.

(8) Are you famliar with the Federal Rules of Evidence?
(9) Do you understand that the Federal Rul es of Evi dence
govern what evidence may or nmay not be introduced at
trial and that, in representing yourself, you nust abide
by those rul es?

(10) Are you famliar with the Federal Rules of Crim nal
Procedure?

(11) Do you understand that those rules govern the way
a crimnal action is tried in federal court?

[ Then say to defendant sonmething to this effect:]

(12) I must advise you that in ny opinion a trained
| awyer woul d defend you far better than you coul d defend
yoursel f. | think it is unwse of you to try to

represent yourself. You are not famliar with the | aw.
You are not famliar wth court procedure. You are not
famliar wwth the rules of evidence. | strongly urge you
not to try to represent yourself.

(13) Now, in light of the penalty that you m ght suffer
if you are found quilty, and in light of all of the
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The CGovernnent argues that this case is not controlled by
Faretta because this case involves “hybrid representation” of a
sort that the Suprene Court has strongly inplied is permssible —
but has said is not required — under Faretta.!? LaFave, however,
suggests in his work on crimnal procedure that “Under a hybrid
form of representation, defendant and counsel act, in effect, as
co-counsel, with each speaking for the defense during different
phases of the trial.... O course, since hybrid representationis
in part pro se representation, allowng it without a proper Faretta
inquiry can create constitutional difficulties.”?

“Hybrid” or no, the representati on sought by Davis entailed a

wai ver of his Sixth Amendnent right to counsel that required the

difficulties of representing yourself, do you stil
desire to represent yourself and to give up your right to
be represented by a | awer?

(14) Is your decision entirely voluntary?

[If the answers to the two precedi ng questions are yes,
say sonething to the followi ng effect:]

(15) | find that the defendant has know ngly and
voluntarily waived his right to counsel. | therefore
permt the defendant to represent hinself [herself].

Benchbook 1.02 (4th ed. 2000).

2See McKaskle v. Wggins, 465 U S. 168, 168 (1984); Mers v.
Johnson, 76 F.3d 1330, 1335 (5th Gr. 1996) (“there is no
constitutional right to hybrid representation”); Neal v. Texas, 870
F.2d 312, 315-16 (5th Cr. 1989) (sane).

33 Wwayne R LaFave et al., Crimnal Procedure § 11.5(g) (1999
& 2001 supp.).



saf eguards specified in Faretta. The Faretta Court stated that
“[o]f course, a State may — even over objection by the accused -
appoint a ‘standby counsel’ to aid the accused if and when the
accused requests help, and to be available to represent the accused
in the wevent that termnation of the defendant’s self-
representation is necessary.”* Standby assistance of counsel

however, does not satisfy the Sixth Amendnent right to counsel

“The assistance of standby counsel, no matter how useful to the
court or the defendant, cannot qualify as the assistance of

counsel, required by the Sixth Anendnent.”?®

L1,

The district court was not obliged to honor Davis’s md-trial
request to represent hinself.?1® Once it determned to do so,
however, it was required to warn Davis of the perils and
di sadvant ages of self-representation. The district court failedto
di scharge this responsibility. The court’s reliance on the
war ni ngs agai nst sel f-representation gi ven by Davis’s counsel, Fry,

whom Davi s no | onger trusted, was not sufficient.?

“1d. at 834 n. 46.
U S v. Taylor, 933 F.2d 307, 312 (5'" Gir. 1991).

See Moreno, 717 F.2d at 176.

" Davis presents one other argunent for appeal. He argues
that the district court’s refusal to subpoena his son was an abuse

of discretion. Davis asked the court to fly his son fromGhio to
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Because the trial court’s warning agai nst self-representation
did not satisfy Faretta, Davis’'s Sixth Anmendnent right to counsel
was vi ol at ed. We therefore nmust vacate Davis’'s conviction and

remand for a new tri al

VACATED and REMANDED.

Houston so that he could testify that one of several docunents was
in his hand-witing. Davis’'s nother was in Houston, however, and
she coul d have identified Davis’s son’s hand-witing. The district
court did not abuse its discretion in denying this request.
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