Revi sed July 27, 2001

UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20380

NORTHW NDS ABATEMENT, | NC.
Pl ai ntiff-Appellee,
vVer sus
EMPLOYERS | NSURANCE COF WAUSAU,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

July 11, 2001
Before KING Chief Judge, REAVLEY and JONES, Circuit Judges.
EDITH H JONES, G rcuit Judge:

In the second appearance of this case before us on
appeal , Enpl oyers |nsurance of Wausau (“Wausau”) appeals a jury
verdict in favor of Northw nds Abatenent, Inc. (“Northw nds”) and
the resulting judgnment of nearly $1.1 mllion, including actual and
treble damages, attorney’s fees, interest and costs. Wausau
asserts that, as a servicing conpany, it was an agent of the Texas
Wor kers’ Conpensation Insurance Facility (the “Facility”) and

therefore exenpt fromliability clainms pursuant to now superseded



Article 5.76-2, 8 2.12 of the Texas | nsurance Code. W disagree,
and affirmthe district court’s holding that Wausau i s not an agent
of the Facility. Wusau al so argues that the cl ai ns underlying the
jury verdict are all invalid as a matter of law. \Wausau is in part
correct, but wunder Texas l|law both the Texas Deceptive Trade
Practices Act (“DTPA’) and | nsurance Code clains are viable, and we
must affirm the judgnent on these extra-contractual clains.
Finally, although the award of statutory attorneys’ fees to
Northwinds is high, it is not reversible. The judgnment is
AFFI RVED.
BACKGROUND

Northwinds is a corporation engaged in the hazardous
busi ness of asbestos abatenent, renediation and renoval work.
Unable to obtain workers’ conpensation insurance on the open
market, it applied for and received coverage through the Texas
Wor kers Conpensation |Insurance Facility, a private, nonprofit,
uni ncor por ated associ ation of insurers created by statute with the

purpose, inter alia, of providing coverage for enployers who are

unabl e to obtain insurance in the voluntary insurance nmarket.! The

. The Texas statutes establishing aninsurer of |ast resort
for workers conpensation insurance have been the subject of
frequent revision and redrafting. The Facility was fornerly known
as the Texas Wrkers’ Conpensation Assigned R sk Pool, with the
Facility replacing the Ri sk Pool on January 1, 1991. See Tex. Ins.
Code Ann. art. 5.76-2 (Vernon 1991) (anended 1993 and repeal ed 1997,
now Tex. Ins. Code Ann. art. 21.28-C (Vernon 2000)). On January
1, 1994, the Texas Wirkers’ Conpensation |Insurance Fund repl aced
the Facility as the insurer of last resort. See id. (1993
revision). Wiile the Fund retained its nane, the statutes governing
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Facility designated Wausau as the primary “servicing conpany” for
Nort hwi nds and Wausau subsequently issued Northw nds a workers’
conpensation policy.?

In 1993 Northwi nds filed suit agai nst Wausau for all eged
m shandling of workers’ conpensation clains filed by four
Nort hwi nds enpl oyees. Northw nds all eged that Wausau paid these
four claims without properly investigating them thereby causing
i ncreased i nsurance prem uns for Northw nds and a | oss of busi ness
due to the custoner perception that Northw nds was a safety risk.
Nort hwi nds characterized its clains as raising fraudul ent and bad
faith settlenent practices, breach of contract, negligence,
viol ations of the Texas DTPA and viol ati ons of the Texas | nsurance

Code.

agai n changed in 1997. See Tex. Ins. Code Ann. art. 5.76-3 and
art. 21.28-C 88 26, 27. (Vernon 2000).

2 The servicing conpany contracts wth the Facility to
i ssue policies evidencing the insurance coverage provided and to
service the risk. Wile the servicing conpany is the issuer of the
policy, the Facility itself is the insurer. The nenbers of the
Facility collectively reinsure each policy it issues, dividing
reinsurance liability in proportion to premuns received by each
menber .

Notwithstanding its limted liability, the servicing conpany
still perforns many of the traditional functions of an insurer
The servicing conpany i ssues the policy; investigates, reports, and
pays clainms; inspects and classifies risks; and provides |egal
support as required by the policy. See Tex. Ins. Code Ann. art.
5.76- 2.

The operational nechanics of the Facility are discussed at
length in the earlier appeal of this case. See Northw nds

Abatenent, Inc. v. Enployers |nsurance of Wausau, 69 F.3d 1304,
1305-06 (5th Cir. 1996) (Northwi nds 1).
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Nort hwi nds’ suit was renoved to federal court, where
VWausau filed a notion to dismss for lack of subject matter
jurisdiction, citing Northw nds’ failure to exhaust its
admnistrative renedies through the Facility and the Texas
Departnent of Insurance. The district court denied this notion.
VWausau t hen noved for summary judgnent, contending that it was not
liable to Northw nds because it was only a servicing conpany for
the Facility and not Northw nds’ insurer. Wen the district court
granted this notion, Northw nds appeal ed. On appeal, Wausau
renewed its challenge to the district court’s jurisdiction.

This court determned that, pursuant to the doctrine of
primary jurisdiction, the district court had jurisdiction because
the renedies sought by Northwinds could not be provided

adm ni stratively. See Northw nds Abatenent, Inc. v. Enployers

| nsurance of Wausau, 69 F.3d 1304 (5th GCr. 1995) (Northw nds 1).

However, this court also determ ned that the district court should
abstain from resolving Northwi nds’ clains until certain factual
determnations were nade in the admnistrative proceedings.
Rej ecting Northwi nds’ claimfor breach of the duty of good faith
and fair dealing, the court nevertheless reversed the summary

judgnent as to all other clains. See Northwinds I, 69 F.3d at

1311-12.
In Septenber 1998, the district court held that
Nort hwi nds had exhausted all avenues of adm nistrative review, and

the case approached trial. MWausau filed a last-mnute notion for
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summary judgnent, asserting that it was an agent of the Facility
and, as such, protected fromliability under Article 5.76-2, § 2.12
of the Texas | nsurance Code. After supplenental briefing on the
i ssue, the district court denied the notion, and the case went to
trial.

The jury returned a verdict in favor of Northw nds on al
clai ns except that for breach of contract. The jury awarded act ual
damages of $19,234.95 for the increased prem uns Northw nds was
forced to pay, $55,335.49 for attorneys’ fees incurred i n defending
the lawsuit initiated against it by the Facility at Wusau s
urging, and $712,000 in attorneys’ fees incurred in the federa
suit against Wusau. The district court entered a judgnent
awardi ng Northw nds $74,570 in actual damages, $223,711.32 in
trebl e damages, $712,000 in attorneys’ fees, prejudgnent interest
on the actual damages, post-judgnent interest, and costs. Wusau
now appeal s.

WAUSAU AS AN “AGENT” OF THE FACI LITY

VWausau first argues that as a servicing conpany, it is an
agent of the Facility and thereby imune from liability under
Article 5.76-2, 8 2.12 of the Texas I nsurance Code.

Article 5.76-2, 8§ 2.12 states in relevant part that:
“There shall be no liability on the part of and no cause
of action shall arise against the governing commttee,
the facility, its executive director, or any of its
staff, agents, servants, or enployees arising out of or

in connection with any judgnent or decision nmade in
connection with the perfornmance of the powers and duties




under this article or for recommendation or decision
concerning any inspections or safety engineering
i nvestigations perforned or for any reconmendation or
deci sion nmade in good faith”. (Enphasis added).

Accordi ng to Wausau, this court has already deened it an

agent of the Facility, based on the conclusion in Northw nds | that

“an agent [Wausau] nmay be liable for its own acts of negligence or
fraud”. 69 F.3d at 1311. Wausau takes this as a judicial
determnation that it is an agent of the Facility. Further, Wausau

argues that this court’s invocation in Northw nds | of Miintenance,

Inc. v. ITT Hartford Goup, Inc., 895 S W2d 816 (Tex. App.--

Texar kana 1995) (“Mintenance |I11"), denonstrates that Wausau has

al ready been determ ned to be the agent of the Facility.
W di sagree that Wausau’' s agency status under 8§ 2.12 was

determned in Northwinds 1I. That opinion explicitly refused to

consi der whet her Wausau was an agent of the Facility for 8§ 2.12

purposes. See Northwinds I, 69 F.3d at 1308, n.3. Additionally,

the citation in Northwinds | to Maintenance Ill represented not a

whol esal e adoption of the Texas internediate court of appeals

opi ni on, but an acknow edgnent that the Mintenance Ill decision

had been wi thdrawn and substantially nodified. See id. at 1311.
Thus, the law of the case does not govern Wausau' s status as an
agent under § 2.12.

Whet her a “servicing conpany” is an “agent” of the
Facility is a novel question of Texas law. Article 5.76-2 of the

Texas | nsurance Code does not define an “agent.” It defines a



“servicing conpany” as “a nenber of the facility or other eligible
entity that is designated by the board to issue a policy that
evidences the insurance coverages provided by the fund to a
rejected risk and to service the risk as provided by this article.”
Tex. Ins. Code Ann. art. 5.76-2, § 1.01(12). A “nenber,” in turn,
is defined as “an insurer that is a nenber of the facility.” 1d.
at 8§ 1.01(15). W have found no evidence that the Texas
Legi slature intended to protect servicing conpanies fromliability
in 8 2.12, and the Texas Suprene Court has never considered this
i ssue.? Texas internediate court decisions contain offhand
references to servicing conpanies as agents of the Facility, but

they are not definitive.*

3 It is worth noting that other, nore recent, Texas
statutes explicitly grant immunity to nenber insurers. For
exanple, in the context of the Texas Property and Casualty

| nsurance GQuaranty Association “[t]hereis noliability on the part
of , and no cause of action of any nature ari ses agai nst any nenber
insurer [of the Association] . . . for any good faith action or
failure to act in the performance of powers and duties under this
Act.” See Tex. Ins. Code Ann. art. 21.28-C, § 16(a) (Vernon 2000).
This indicates that had the Texas Legislature sought to grant
simlar imunity to nenbers of the Facility in art. 5.76-2, it
woul d have so st at ed.

4 A few Texas courts of appeals have, wth little
di scussion or analysis, |abeled servicing conpanies as the agents
of the Facility for the Iimted purpose of issuing a policy. See,
Mai nt enance, Inc. v. ITT Hartford G oup, 895 S.W2d 816, 818 (Tex.
Ct. App.--Texarkana 1995, wit denied) (Mintenance 111)(holding
that the servicing conpany is an “agent to issue a policy for the
pool .”); Tex. Whrkers Conp. Ins. Facility v. Peakload, Inc., 1998
W, 798640, at *1 (Tex. C. App. - Austin, 1998) (unpub.) (“The
servi ci ng conpany
is sinply an agent that issues a policy for the pool.”). However,
t hese cases do not di scuss subsequent transactions, such as clains
handl i ng.




The structure of the Insurance Code offers the only
direct interpretive information, and it suggests that § 2.12 does
not apply to servicing conpanies. Article 5.76-2 of the Texas
| nsurance Code is divided into five parts. Part 2, in which § 2.12
is found, does not discuss or even nention servicing conpanies.
Part 4, in turn, sets out the rules governing servicing conpanies
but contains no exenption from liability conparable to § 2.12

Under the doctrine of ejusdemgeneris, the term*®“agent” in § 2.12

should be restricted to the class of persons enunerated in Part 2.
See Dawki ns v. Meyer, 825 S. W 2d 444, 447 (Tex. 1992)(outlining the

doctrine of ejusdemgeneris and expl ai ni ng that “where specific and

particul ar enunerations of persons or things are followed by
general words . . . , the general words are not to be construed in
their w dest neaning or extent, but are treated as limted and
applying only to persons or things of the sanme kind or class as
t hose expressly nentioned.”). Viewed thus in context, “agent” nust
be a term related to the Facility, its governing body and
enpl oyees, and not to the nenbers or to servicing conpanies.
VWausau’ s attenpt to shelter itself under the wing of Part 2 of the
| nsurance Code thus seens ill-conceived.

Mor eover, the ordinary nmeaning of the term“agent” al so
fails to express Wausau's relationship wth the Facility. I n
Texas, “[alJgency is a legal relationship created by an express or

inplied agreenment or by operation of |aw whereby the agent is



authorized to act for the principal, subject to the principal’s

control.” Karl Rove & Co. v. Thornburgh, 39 F.3d 1273, 1295-96
(5th Gr. 1994). The essential elenent in determ ning agency
relationship is the principal’s right to control the agent: “To

prove an agency relation under Texas |aw, there nust be evidence
fromwhich the court could conclude that ‘[t]he alleged principal
[had] the right to control both the neans and the details of the
process by which the all eged agent [was] to acconplish the task.’”

Id. (quoting In re Carolin Paxson Adver., Inc., 938 F.2d 595, 598

(5th Gr. 1991)). “The right to control the details of a person’s
wor k determ nes whether an enploynent or independent contractor

relationship exists.” Widner v. Sanchez, 14 S.W3d 353 (Tex. C.

App. -- Houston [14th Dist.] 2000, wit denied). The portion of the
Texas Insurance Code detailing the relationship between the
Facility and the servicing conpani es | eaves substantial discretion
to the servicing conpany to determ ne the nmeans for acconpli shing
its tasks. See Tex. Ins. Code Ann. Art. 5.76-2, § 4.08. The
Facility’s lack of control over how the servicing conpany
acconplishes its designated tasks indicates that the servicing
conpany is not an agent of the Facility.

Thi s conclusion is al so supported by the contract between
the Facility and Wausau, which states that Wausau i s an i ndependent
contractor, and that the conpany retains the right to control the
means, manner, and details of fulfilling its obligations under the
agreenent. Under Texas law, “[a] witten contract that expressly
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provi des for an i ndependent contractor relationship is
determnative of the parties’ relationship in the absence of
extrinsic evidence indicating that the contract was subterfuge,
that the hiring party exercised control in a manner inconsistent
with the contract provisions, or if the witten contract has been
nodi fied by a subsequent agreenent, either express or inplied.”
Weidner, 14 S.W3d at 353. There is nothing in the record to
indicate that the Facility exercised a greater |evel of contro
over Wausau’s work than that specified in the contract. For al
t hese reasons, Wausau is not an agent of the Facility, it cannot
take refuge behind 8§ 2.12, and Northwi nds’ clains are not barred.
NORTHW NDS' FRAUD, NEGLI GENCE AND STATUTORY CLAI M5

Five theories of liability were submtted to the jury in
this case: statutory clains under the DTPA and | nsurance Code, and
comon | aw theories of breach of contract, fraud and negli gence.
The jury found in Northwi nds’ favor on all but the breach of
contract claim VWausau now chal |l enges both the |egal basis for
these cl ains and the sufficiency of the evidence supporting each of
them W review questions of | aw de novo, while the sufficiency of
the evidence is reviewed by examning all the evidence in the |ight

nost favorable to the verdict.® See Hollowell v. Oleans Red’

5 Nor t hwi nds cont ends t hat Wausau di d not properly preserve
error and that, as such, the fraud, negligence and statutory cl ains
should be reviewed only for plain error. We di sagree. Wausau

adequately preserved error on these clains via its notion for
directed verdict, objection to the submssion of certain jury
guestions, opposition to Northw nds’ notion for judgnent, and the
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Hosp. LLC, 217 F.3d 379, 385 (5th Gr. 2000)(de novo standard for

questions of law); United States v. Guerrero, 234 F.3d 259, 261-62

(5th CGr. 2000) (stating the standard of review for sufficiency of
t he evi dence).
COVMON LAW CLAI M5
VWausau argues that Texas | aw does not recogni ze causes of
action for negligent clains handling or fraud in regard to the
subject matter of the contract and that the jury' s findings on
those issues nust be overturned.?® This is correct. In

Hi ggi nbotham v. State Farm Mut. Auto Ins. Co., 103 F. 3d 456, 460

(5th CGr. 1997), this court recognized the absence of a cause of

action for negligent clainms handling under Texas law.’” Negligent

post-trial renewal of its notion for a directed verdict.

6 Nort hwi nds el ected to recover judgnent under the Texas
| nsurance Code claim but Wausau, to prevail on appeal, woul d have
to overturn the common | aw clainms as well.

! Interpreting Texas law, a federal district court has
clearly analyzed this issue:

A tort claimhas been found to arise out of the breach of
an insurance carrier’s contractual duty in only two
i nstances: (1) when the i nsurer breaches its duty of good
faith and fair dealing or (2) when the insurer fails to
exercise ordinary care and prudence in considering an
of fer of settlenment within the policy limts. Al other
clains, |ike that asserted for negligent clains handli ng,
have no legally independent basis and, therefore, are
regarded nerely as actions for breach of contract.

French v. State Farmlns. Co., 156 F.R D. 159, 162 (S.D
Tex. 1994).
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clainms handling is subsuned into breach of contract except under
very limted circunstances. |In exam ning whether an acti on sounds
in contract or tort, the Texas Suprene Court has declared that
“[1]f the defendant’s conduct . . . would give rise to liability
i ndependent of the fact that a contract exi sts between the parties,

the plaintiff’s claimmay also sound in tort.” Southwestern Bel

Tel. Co. v. Delanney, 809 S.W2d 493, 494 (Tex. 1991) (enphasis

added) . Simlarly, for an action to sound in fraud instead of
breach of contract, Wausau' s fraudul ent conduct nust give rise to
liability independent of the contract. Id. The Texas Suprene
Court held there that “[wlhen the only |oss or danage is to the
subject matter of the contract, the plaintiff’s action is
ordinarily on the contract.” Id. The essence of Northw nds
comon law clains lay in Wausau’ s fal se statenent that it was fully
i nvestigating the di sputed workers conpensation clains and in the
resul ti ng damages fromincreased prem um paynments when Nort hw nds
was rendered wunable to contest the clains. No liability
i ndependent of the contractual duty to handle clains exists as a
result of this false statenent. Neither of the common | aw cl ai s
can be sustai ned under Texas | aw.
STATUTORY CLAI M5

Certain statutory causes of action exist in Texas under

the DTPA and the I|Insurance Code, however, regardless whether the

plaintiff also has a viable breach of contract claim See First
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Title of WAaco v. Garrett, 860 S.W2d 74, 76-77 (Tex. 1993); Jack B.

Anglin Co., Inc. v. Tipps, 842 S.W2d 266, 270-71 (Tex. 1992); Vail

V. Texas Farm Bureau Mut. Ins. Co., 754 S.W2d 129, 136 (Tex.

1988).8 Further, a servicing conpany of the Facility can be liable
in its individual capacity for violations of the DTPA and the

| nsurance Code. See Maintenance IIl, 895 S.W2d at 819. Where, as

here, there has been no breach of contract or violation of the duty
of good faith and fair dealing, the bar for establishing extra-
contractual liability is high: the insurer nust “commt sone act,
so extrene, that [it] would cause injury independent of the policy

claim” Republic Ins. Co. v. Stoker, 903 S . W2d 338, 341 (Tex.

1995).

VWausau’ s successful efforts to persuade the Facility to
sue Northw nds basel essly involved acts that a reasonable jury
could find extrene, and they clearly caused Northw nds extra-
contractual danmages, as the conpany had to spend over $55, 000
defending itself against the lawsuit. Exam ned under the
deferential standard of appellate review, the evidence supports the
finding of an extrene extra-contractual act sufficient to satisfy

t he Stoker standard.

8 An | nsurance Code claim based on breach of the duty of
good faith and fair dealing will generally fail in the absence of
a viable breach of contract claim Nort hwi nds’ clainms did not
depend on good faith and fair dealing alone but also on
m srepresentation.
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ATTORNEYS FEES
Wausau challenges the jury’'s award of $712,000 in
attorneys’ fees to Northwi nds as both insufficiently supported by
the evidence and excessive. In diversity cases such as this one,

attorneys’ fee awards are governed by state |aw. M d- Cont i nent

Casualty Co. v. Chevron Pipe Line Co., 205 F.3d 222, 230 (5th Cr

2000) .

The Texas | nsurance Code provides for a non-di scretionary
award of attorneys’ fees to prevailing parties. See Tex. Ins. Code
art. 21.21 8§ 16. A plaintiff is entitled to attorney’s fees that
are “reasonable and necessary” for the prosecution of the suit.

See Stewart Title Guar. Co. v. Sterling, 822 S.W2d 1, 10 (Tex.

1992). The party seeking to recover attorneys’ fees bears the
burden of proof on the issue. However, where the party seeking
attorneys’ fees offers reasonabl e and credi bl e testi nony concerni ng
the fees, and the party opposing the attorneys’ fees has the
opportunity to contradi ct or disprove the testinony and fails to do
so, the testinony of the witness may be taken as true as a matter

of | aw. See Ragsdale v. Proqgressive Voters’' Leaque, 801 S W2d

880, 882 (Tex. 1990) (“In order for the court to award an anount of
attorneys’ fees as a matter of |aw, the evidence froman interested
W t ness nust not be contradicted by any other wi tness or attendant
ci rcunst ances and the sanme nust be clear, direct and positive, and

free fromcontradiction, inaccuracies and circunstances tending to
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cast suspicion thereon.”); see also Brown v. Bank of Gal veston, 963

S.W2d 511, 515 (Tex. 1998).

The jury’'s verdict was wthin the range of evidence
presented. The only evidence concerning attorneys’ fees was the
testi nony of John McEl downey, a veteran Texas attorney. MEl downey
properly laid out the factors identified by the Texas Suprene Court
for consideration in determning an award of attorneys’ fees.?
VWausau presented no evidence controverti ng McEl downey’ s testi nony,
and Wausau hardly cross-exam ned him

Wausau cont ends, neverthel ess, that because the contract
bet ween Northwi nds and its attorneys established only a contingency

fee, there is insufficient evidence to support the jury’s award of

o In Arthur Andersen & Co. v. Perry Equi pnent Corp., 945
S.W2d 812, 818 (Tex. 1997), the Texas Suprene Court identified
eight factors to be considered in eval uating the reasonabl eness of
attorneys’ fees: “(1) the tinme and | abor required, the novelty and

difficulty of the question involved, and the skill required to
performthe |legal service properly; (2)the likelihood . . . that
the acceptance of particular enploynent wll preclude other

enpl oynent by the lawer; (3) the fee customarily charged in the
locality for simlar |egal services; (4) the anount involved and
the result obtained; (5) thetinmelimtations inposed by the client
or the circunstances; (6) the nature and | ength of the professional
relationship with the client; (7) the experience, reputation, and
ability of the lawer or |awers performng the services; and (8)
whether the fee is fixed or contingent on results obtained or
uncertainty of collection before the legal services have been
rendered.” McEl downey identified and discussed each of these
factors in relation to this case. These factors are virtually
identical to those examned by federal courts in awarding
attorneys’ fees. See Johnson v. CGeorgia H ghway Express, Inc., 488
F.2d 714, 717-19 (5th Cr. 1974).
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fixed-rate (hourly billed) attorneys’ fees to Northwinds.® W
di sagree. In situations where counsel and client have entered into
a contingency fee arrangenent, Texas |aw requires the finder of
fact to calculate a statutorily-founded award of reasonable and

necessary attorneys’ fees as a dollar amount rather than as a

percentage of the overall recovery. See Arthur Andersen, 945
S.W2d at 819 (interpreting fee-shifting provision of Texas DTPA).
There i s no reason why the I nsurance Code’ s fee-shifting provision
should be treated differently. This point is neritless.

VWausau al so contends that, regardl ess of the sufficiency
of the evidence, the award of $712,000 in attorneys’ fees was
excessive. This court reviews whether the district court abused
its discretion in refusing to reduce an excessive award of

attorneys’ fees. See Md-Continent, 205 F. 3d at 232; Ronaguera V.

CGegenhei ner, 162 F.3d 893, 896 (5th G r. 1998).

In deciding whether a fee is excessive, an appellate

court is “entitled to look at the entire record and to view the

10 | ndeed, it is odd that Wausau now objects to the jury's
adoption of an hours-billed based fee, when in its cross
exam nation of MElI downey WAusau seeningly attenpted to persuade
the jury to adopt a fixed-fee award. Wausau’s attorney appeared to

attack the contingent fee nodel, inquiring of M. MEl dowey
“[dlon’t you think that a better way for determ ning whether a
person should unwillingly be forced to pay a fee would be to | ook

at the actual value of the actual work done, rather than sone
voluntary agreenent that the lawfirmsuing had with their client?”
M. MEl downey responded negatively, but the jury obviously agreed
w th Wausau’s counsel, opting for an “actual value of actual work
done” fixed fee nodel over the contracted-for contingency nodel.
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matter in the light of the testinony, the anpunt in controversy,
the nature of the case, and our common know edge and experience as

| awers and judges.” Md-Continent, 205 F. 3d at 232 (quoting G les

v. Cardenas, 697 S.W2d 422, 429 (Tex. App. 1985, wit ref’d

n.r.e.)). Al of the factors outlined by this court in Johnson v.

CGeorgia H ghway Express, Inc., 488 F.2d 714, 717-19 (5th Cr.
1974), and subsequently adopted i nto Texas | aw by the Texas Suprene

Court are to be consi dered. See Arthur Andersen, 945 S. W2d at

818. However, it is well established that the nost critical factor
in determining an award of attorneys’ fees is the “degree of
success obtained” by the victorious plaintiffs. Ronmaguera, 162

F.3d at 896 (quoting Hensley v. Eckerhart, 461 U S. 424, 434

(1983)). Moreover, the requested fees nust bear a reasonable
relationship to the amount in controversy or to the conplexity of

the case. Jerry Parks Equip. Co. v. Sout heast Equip. Co., 817 F.2d

340, 344 (5th Cir. 1987).

The award of $712,000 as attorneys’ fees in this case was
nmore than three tinmes the trebl ed damages award and nore than nine
ti mes the actual damages. Such di sproportion al one does not render

the award of attorneys’ fees excessive. See Gornan v. Countrywood

Property Omers Assoc., 1 S W3d 915, (Tex. C. App.--Beaunont

1999, pet. denied)(attorney’s fee award 2.5 tinmes larger than
actual damages was not excessive). However, Northw nds’ attorneys
were not very successful in their prosecution of this suit:
follow ng this decision, Northwinds will have prevailed on only two
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of its original laundry list of clains; the actual danmages awar ded
to Northwinds are a tiny fraction of the multi-mllion dollar
recovery it sought; and Northw nds took nothing on its key theory
t hat WAusau’ s actions reduced Northw nds’ profits by convincingits
custoners and potential custoners that it ran an unsafe operation.
I ndeed, the only front on which Northw nds’ attorneys enjoyed
outright success was in convincing the jury to award full
attorneys’ fees.

On the other side of the | edger, this was a conpl ex case
tolitigate, as it involved tw appeals to this court, the pursuit
of admnistrative renmedies, and a full trial. W review an
attorneys’ fee award for abuse of discretion. Although the basic
damage award was far less than Northw nds sought, and although
Nort hwi nds’ attorneys contractually agreed to a contingent fee, we
cannot overl ook the conplexity of the case, Wausau's failure to
chal | enge the reasonableness of the fee anount, and the sound
judgnent of the trial judge who shepherded this case. The award
nmust be sust ai ned.

CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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