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Revi sed Novenber 21, 2000
I N THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCU T

No. 00-20159

DENNI S THURL DOMH TT

Petitioner - Appellant
V.
GARY L. JOHNSON, DI RECTOR,

TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Respondent - Appell ee

Appeal fromthe United States District Court
for the Southern District of Texas

Cct ober 16, 2000

Bef ore KING Chief Judge, and H GE NBOTHAM and STEWART, Circuit
Judges.

KING Chief Judge:

Texas death row i nmate Dennis Thurl Dowthitt appeals from
the district court’s denial of habeas corpus relief. |In order to
obtain review of his clains, Dowhitt seeks a certificate of
appeal ability (COA) fromthis court, pursuant to 28 U S. C

§ 2253(c)(2). We deny Dowthitt’'s request for a COA
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|. FACTUAL AND PROCEDURAL BACKGROUND

At Dowhitt’s trial, the State presented evi dence that
Dow hitt and his son, Delton Dowthitt (“Delton”), age 16, picked
up Gracie and Tiffany Purnhagen, ages 16 and 9, respectively, on
June 13, 1990 in a bowing alley parking lot. According to
Delton’s testinony at Dowthitt’s trial, Dowthitt sexually
assaulted Gracie with a beer bottle and cut her throat with a
knife.! Meanwhile, Delton strangled Tiffany with a rope.?

Followng a jury trial, Dowhitt was convicted of the nurder
of Gracie Purnhagen commtted in the course of aggravated sexual
assault. On COctober 9, 1992, based on the jury’ s answers,
Dow hitt was sentenced to death for capital nmurder. The Texas
Court of Crimnal Appeals affirnmed his conviction and sentence on
June 26, 1996. See Dowhitt v. State, 931 SSW2d 244 (Tex. Cim

App. 1996).
On August 18, 1997, Dowthitt filed a state petition for

habeas relief. The state district court, on March 6, 1998,
entered findings of fact and concl usi ons of | aw and recommended
t hat habeas relief be denied. The Court of Crim nal Appeals,

adopting nost of the findings and concl usions, denied Dowthitt

1 The evidence indicated that Dowhitt cut Gacie's throat
once before and once after the sexual assault. G acie was stil
alive during the assault.

2 Delton pled guilty to the nmurder of Tiffany Purnhagen.
Pursuant to a plea agreenent, he was sentenced to 45 years and
testified against his father at trial. |In addition, the second
mur der charge for Gracie’'s death was dropped.
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habeas relief. See Ex Parte Dowthitt, No. 37,557 (Tex. Crim

App. Sept. 16, 1998). On April 19, 1999, the United States
Suprene Court denied Dowthitt’s petition for a wit of

certiorari. See Dowthitt v. Texas, 119 S. C. 1466 (1999).

After obtaining appointnent of counsel and a stay of
execution, Dowthitt filed his petition for habeas corpus relief
in federal district court on Decenber 30, 1998. |In response to
Dow hitt’s anended petition on February 12, 1999, the State noved
for summary judgnent. The district court, on January 7, 2000,
held an evidentiary hearing on Dowthitt’s actual innocence claim
On January 27, 2000, the district court filed a detail ed and
careful Menorandum and Order and entered a final judgnent,
denyi ng Dowt hitt habeas relief on all clains, dismssing his case
with prejudice, and denying Dowthitt’s request for a COA  After
the district court denied his Rule 59(e) notion, Dowhitt tinely
appealed to this court, requesting a COA and reversal of the

district court’s judgnent denying habeas relief.

1. DI SCUSSI ON
Because Dowthitt’s petition for federal habeas relief was
filed after April 24, 1997, this appeal is governed by the Anti -
Terrorismand Effective Death Penalty Act of 1996 (AEDPA), Pub.

L. No. 104-132, 100 Stat. 1214. See Mol o v. Johnson, 207 F. 3d

773, 775 (5th Gr. 2000) (“Petitioners whose convictions becane
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final before the effective date of the AEDPA were given a grace
period of one year to file their federal habeas petitions,
rendering themtinely if filed by April 24, 1997.”). Under
AEDPA, a petitioner must first obtain a COA in order for an
appellate court to review a district court’s denial of habeas
relief. See 28 U. S.C. § 2253(c)(1)(A).

28 U.S.C. 8 2253(c)(2) mandates that a COA will not issue
unl ess the petitioner nakes “a substantial show ng of the deni al
of a constitutional right.” This standard “includes show ng that
reasonable jurists could debate whether (or, for that matter,
agree that) the petition should have been resolved in a different
manner or that the issues presented were adequate to deserve

encouragenent to proceed further.” Slack v. MDaniel, 120 S. C

1595, 1603-04 (2000) (internal quotations and citations omtted);

see also Hill v. Johnson, 210 F.3d 481, 484 (5th Cr. 2000).

The formul ation of the COA test is dependent upon whet her
the district court dismsses the petitioner’s claimon
constitutional or procedural grounds. |If the district court
rejects the constitutional clains on the nerits, the petitioner
“must denonstrate that reasonable jurists would find the district
court’s assessnent of the constitutional clains debatable or
wong.” Slack, 120 S. C. at 1604. On the other hand,

[W hen the district court denies a habeas petition on

procedural grounds w thout reaching the prisoner’s

underlying constitutional claim a COA should issue

when the prisoner shows, at |east, that jurists of

reason would find it debatabl e whether the petition

4
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states a valid claimof a denial of a constitutional
right and that jurists of reason would find it

debat abl e whether the district court was correct inits
procedural ruling.

Id. (enphasis added); see also Hernandez v. Johnson, 213 F. 3d
243, 248 (5th Cir. 2000).

Furthernore, “the determ nation of whether a COA should
i ssue nmust be nmade by viewing the petitioner’s argunents through
the I ens of the deferential scheme laid out in 28 U S. C

§ 2254(d).” Barrientes v. Johnson, 221 F.3d 741, 772 (5th Gr.

2000). We give deference to a state court decision for “any

claimthat was adjudicated on the nerits in State court

proceedi ngs” unless the decision was either “contrary to, or

i nvol ved an unreasonabl e application of, clearly established

Federal |aw, as determ ned by the Suprene Court of the United

States,” 28 U S. C 8§ 2254(d)(1), or the decision “was based on an

unreasonabl e determ nation of the facts in |ight of the evidence

presented in the State court proceeding,” 28 U S.C. 8§ 2254(d)(2).
The “contrary to” requirenent “refers to the hol dings, as

opposed to the dicta, of . . . [the Suprene Court’s] decisions as

of the tinme of the relevant state-court decision.” (Terry)

Wllianms v. Taylor, 120 S. C. 1495, 1523 (2000). The inquiry

i nto whet her the decision was based on an “unreasonabl e
determ nation of the facts” constrains a federal court inits
habeas review due to the deference it nust accord the state

court. See i d.
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Under the “contrary to” clause, a federal habeas court
may grant the wit if the state court arrives at a

concl usi on opposite to that reached by . . . [the
Suprene Court] on a question of lawor if the state
court decides a case differently than . . . [the

Suprene Court] has on a set of materially

i ndi stingui shable facts. Under the “unreasonabl e
application” clause, a federal habeas court may grant
the wit if the state court identifies the correct
governing legal principle from. . . [the Suprene
Court’ s] decisions but unreasonably applies that
principle to the facts of the prisoner’s case.

Section 2254(d) (2) speaks to factual determ nations nade by
the state courts. See 28 U S.C. 8§ 2254(e)(1). Wile we presune
such determ nations to be correct, the petitioner can rebut this
presunption by clear and convincing evidence. See id. Absent an
unreasonabl e determ nation in light of the record, we wll give
deference to the state court’s fact findings. See id.

§ 2254(d)(2).

Dow hitt seeks a COA fromthis court on the foll ow ng
i ssues®: (1) actual innocence, (2) ineffective assistance of
counsel, (3) adm ssion of DNA evidence wthout a factual

predi cate, (4) State m sconduct, (5) failure to instruct the jury

3 Dowthitt states in his opening brief that he does not
appeal all of the issues decided by the district court; he also
states that he does not appeal all of the sub-issues within the

i ssues he does appeal. As such, he preserves only the briefed
issues for this appeal. See 28 U S.C. 8§ 2253(c)(3) (“certificate
of appealability . . . shall indicate which specific issue or

i ssues” are the basis for relief); see also Trevino v. Johnson,
168 F. 3d 173, 181 n.3 (5th Cr. 1999) (stating that issues not
briefed on appeal are deened wai ved).
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on |l esser-included offenses, and (6) the district court’s limted

evi dentiary hearing.

A.  Actual | nnocence

“Clains of actual innocence based on newy discovered
evi dence have never been held to state a ground for federal
habeas relief absent an independent constitutional violation
occurring in the underlying state crimnal proceeding.” Herrera
v. Collins, 506 U.S. 390, 400 (1993).% Rather, a claimof actual
i nnocence is “a gateway through which a habeas petitioner nust
pass to have his otherw se barred constitutional claimconsidered
on the nerits.” 1d. at 404. 1In order for Dowhitt to obtain

relief on this claim “the evidence nust establish substanti al

doubt about his guilt to justify the conclusion that his
execution would be a m scarriage of justice unless his conviction

was the product of a fair trial.” Schlup v. Delo, 513 U S. 298,

316 (1995) (enphasis added).

The Herrera Court did assune, arguendo, “that in a capital
case a truly persuasive denonstration of ‘actual innocence’ nade
after trial would . . . warrant habeas relief if there were no
state avenue open to process such a claim” 506 U S at 417.

However, this circuit has rejected this theory. See G ahamv.

4 “This rule is grounded in the principle that federal
habeas courts sit to ensure that individuals are not inprisoned
in violation of the Constitution —not to correct errors of
fact.” 1d.
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Johnson, 168 F.3d 762, 788 (5th Cr. 1999), cert. denied, 120 S

Ct. 1830 (2000).

Thus, Dowthitt nust first raise substantial doubt about his
guilt, which would then cause us to exam ne any barred
constitutional clains.® Dowhitt’s main argunent in support of
his innocence is that his son Delton confessed to killing
Gacie.® Dowthitt bases this claimon the follow ng: a signed
declaration by his nephew Billy Sherman Dow hitt that Delton told
himthat “Delton killed his girlfriend”; an unsigned affidavit of
David Tipps, a forner prison inmate in Delton’s prison bl ock,
stating that Delton clainmed to have killed both girls; a signed
affidavit by Joseph Ward, a defense investigator, who states he
drew up the affidavit that Tipps |ater refused to sign out of
fear for hinself; a signed affidavit of Janmes Dowthitt,

Dow hitt’s brother, that his son Billy told himthat Delton said
he had killed both girls; and Dowthitt’s owm witten proffer of

i nnocence.

5 See section II.C, infra, which discusses a procedurally
barred claim

6 In his reply brief, Dowmhitt also sinply lists other
argunents in support of his actual i1nnocence claim such as
Delton’s prior violent conduct and the | ack of physical evidence.
However, because he did not address these sub-issues in his
opening brief, we will not consider them See Pyles v. Johnson,
136 F.3d 986, 996 n.9 (5th Cr. 1998) (“An appell ant abandons al
i ssues not raised and argued in his initial brief on appeal.”
(internal quotations and citation omtted)); see also Trevino v.
Johnson, 168 F.3d 173, 181 n.3 (5th Gr. 1999) (stating that
i nadequately argued i ssues are consi dered wai ved).
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Not finding it necessary to conduct an evidentiary hearing,
the state habeas court rendered its decision based upon the
record. The court found that Delton “did not recant his trial
testinony” that Dowthitt killed Gacie and that Billy “never
stated that Delton . . . said he killed both girls.”

The federal district court did, however, hold an evidentiary
hearing on Dowthitt’s actual innocence claim Delton again
testified in this evidentiary hearing that his father killed
Gracie and that he never told Billy otherwise. The court held
Dow hitt’s other proffered statenents inadm ssible hearsay and
found that even if Billy s statenent were to be considered, they
failed to provide any convincing account of the events.
Determning, in addition, that the state findi ngs were not
unreasonabl e, the district court held that Dowthitt’s cl ai m of
actual innocence fell far short of the threshold set by the
Suprene Court in Herrera.

We conclude that Dowthitt has not raised “substantial doubt”
as to his guilt. Dowthitt’s newy discovered evidence consists
solely of affidavits, and these affidavits are “particularly
suspect . . . because they consist of hearsay.” Herrera, 506
U S at 417. What Delton allegedly told others is hearsay and
does not fall under any exception to the hearsay rule. . FED.
R EviD. 804(b)(3) (statenent against interest exception requires
that the declarant be unavail able, and in this case, Delton, far
from bei ng unavail able, testified at trial and at the district

9
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court’s evidentiary hearing). Not only do Dowhitt’s proffers
consi st of hearsay (sone with nmultiple levels), one is also
unsi gned. As such, this evidence is not nearly strong enough to

rai se a substantial doubt about Dowthitt’s guilt. Cf. Schlup

513 U.S. at 331 (finding that the “sworn testinony of several
eyewi tnesses that . . . [the petitioner] was not involved in the
crinme” raised a sufficient issue that required an evidentiary
heari ng).

In addition, even if we were to consider Billy' s hearsay
affidavit, we agree with the State that it does not possess
sufficient “indicia of reliability” due to its inconsistency with
t he physi cal evidence. The physical evidence established that
Gracie (who was considered Delton’s girlfriend) died fromknife
wounds to her throat after being sexually assaulted, while her
younger sister Tiffany was strangled. Billy, however, states
that Delton said he strangled his girlfriend, while Dowthitt
sexual |y assaulted and stabbed the “little girl.” As this does
not conport with the physical evidence, Billy' s statenents do not
provide us with a convincing account of the events.

Furthernore, what Dowhitt puts forth is actually not “newy
di scovered” evidence. He presented the substance of the
affidavits at his trial. |In particular, as the state habeas
court found, “Delton’s first confession, in which he stated that
he killed both girls, was admtted in evidence.” Delton was
cross-examned as to his plea agreenent and his prior

10
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i nconsi stent confession.’” Thus, the jury had the opportunity to
take into account both versions of the nurders and determ ne
which was nore credible. The jury, with the ability to listen to
live testinony, was in a better position to judge the credibility
of the witnesses and the accounts of the events; absent a | ack of
support in the record, we will not second guess their

det ermi nati on. See United States v. Ranos-Garcia, 184 F. 3d 463,

466 (5th Gr. 1999) (stating that the jury evidently did not
believe the alternative explanation of the events and that the
court would “‘not second guess the jury in its choice’”); United

States v. Kaufman, 858 F.2d 994, 1004 (5th Cr. 1988) (finding

that it was a “serious mstake . . . to second-guess judgnments
that . . . [were nmade] firsthand”).

W find that Dowthitt’s proffered evidence establishing his
actual innocence fails to raise a substantial doubt as to his

guilt.

B. | neffecti ve Assi stance of Counsel

Dowt hitt nust make a substantial showing of a denial of his
Si xth Amendnent right to counsel to obtain a COA. H's

i neffecti ve assi stance of counsel claimmeets the threshold

" During the State’s rehabilitation of Delton’s testinony,
Delton’s attorney testified as to a prior consistent statenent:
that, prior to the plea agreenent, Delton had told himthat his
father killed Gracie. The state court, on direct appeal, found
that the adm ssion of the attorney’s testinony was not erroneous.

11
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guestion under AEDPA, 8§ 2254(d)(1), that the rule of |aw be
clearly established at the tine of the state court conviction in
1992. This is so because the nerits of an ineffective assistance
of counsel claimare governed by the well-established rul e of

Strickland v. Washington, 466 U S. 668 (1984). Dowthitt nust

establish both prongs of the Strickland test in order to prevail.
First, he “nust show that counsel’s perfornmance was deficient.”
Id. at 687. Second, he “nust show that the deficient perfornmance
prejudiced . . . [his] defense.” |d.

Deficient performance is established by show ng “that
counsel s representation fell below an objective standard of

reasonabl eness.” |d. at 688; Hernandez v. Johnson, 213 F.3d 243,

249 (5th Gr. 2000). Moreover, as the Suprenme Court has
counsel ed, a “fair assessnent of attorney performance requires
that every effort be made to elimnate the distorting effects of
hindsight . . . and to evaluate the conduct from counsel’s

perspective at the tinme.” Strickland, 466 U S. at 689. Thus,

our scrutiny of counsel’s performance is highly deferential. See
id. W nmust be particularly wary of “argunent[s] [that]
essentially cone[] down to a matter of degrees. D d counse

i nvestigate enough? D d counsel present enough mtigating

evi dence? Those questions are even | ess susceptible to judicial

second-guessing.” Kitchens v. Johnson, 190 F.3d 698, 703 (5th

Gir. 1999).
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Prej udi ce ensues when “there is a reasonable probability
that, but for the counsel’s unprofessional errors, the result of

t he proceedi ngs woul d have been different.” dark v. Johnson,

--- F.3d ----, 2000 W. 1285270, *7 (5th Cr. 2000) (interna

quotations omtted) (quoting Strickland, 466 U S. at 694). “A

reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone.” Strickland, 466 U. S. at 694.

In his ineffective assistance of counsel claim Dowthitt
rai ses several sub-issues concerning his mtigation defense,
i nvestigation, and closing argunents. W w |l exam ne each of
his clainms in turn.

1. Failure to Present a Mtigation Defense
Based on Mental [I1]ness

Dow hitt argues that trial counsel failed to present a
mtigation defense based on nental illness. |In support of this
argunent, Dowmhitt points to several aspects of his life and
trial. He states that his habeas counsel |ocated records
indicating he suffered fromnental illness that were not
di scovered by trial counsel. A 1964 re-adm ssion formfrom
Austin State Hospital shows that a young Dow hitt was di agnosed
as having a “schi zophrenic reaction” of a “chronic paranoid type”
and was commtted tenporarily. The adm ssion history also states
that when Dowthitt was hospitalized due to an autonpbile accident
i n August 1962, a test “showed slight brain damage.” In

addition, Dowmhitt points to Sergeant Walter Bl akeslee’s

13
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statenent of July 14, 1964 recommending that Dowthitt be
di scharged fromthe Air Force. Blakeslee stated “it was evi dent
to. . . [him that Airman Dowt hitt was suffering from sone
ment al deficiency.”

Dow hitt also relies heavily on declarations fromDr. Paul a

Lundber g-Love and Dr. Faye E. Sultan, nental health experts hired

by habeas counsel. Lundberg-Love stated that her “clinical
inpression was that . . . [Dowmhitt] was not sadistic or
sociopathic.” She further wote that Dowhitt’s “profile was

consistent with paranoid and schi zophrenic features” and that he
suffers fromdepression. Sultan stated in her affidavit that the
i nterrogation vi deotapes showed Dowthitt’s “severe nenta

probl ens” and that the trial nmental health expert’s “exam nation
was cursory.” She also wote that Dowthitt “functions quite
peaceful ly and successfully within the prison environnent,”
rebutting the predictions made at trial about his potential for
future dangerousness.

Dow hitt argues that trial counsel’s affidavits provide
further support for their deficient performance with regard to
his mtigation defense. He states that, by their own words,
trial counsel did not investigate nental health defenses because
they “had no know edge that Defendant suffered brain damage,” and
“he appeared sane and conpetent at all tines.” Dowthitt further
quotes trial counsel’s affidavit: “During our many interviews
Def endant never appeared to be suffering fromany nental problens

14
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ot her than being upset and unhappy about his circunstances.”
Dow hitt asserts that such inpressions on the part of trial
counsel were not reasonabl e because he was on anti-depressants
during that tine, because his video-taped interrogati on exposes
his unstable state of m nd, and because the Lundberg-Love and
Sul tan decl arations confirmhis nental illness.

Citing to Goss v. State, the State responds that Texas

casel aw has di scounted mtigation evidence not relevant to the
crinme or future dangerousness. 826 S.W2d 162, 165 (Tex. Crim

App. 1992), cert. denied, 509 U S 922 (1993). The State further

argues that, even in the face of Dowthitt’ s repeated denials of
any nental problens, trial counsel retained a psychiatrist to
exam ne Dowthitt. The State also points out that Dowthitt
recei ved funds for neuropsychol ogi cal expert assistance during
the state habeas corpus proceedi ngs, but that no evidence from
that expert’s testing has ever been presented.

As for the reports of Lundberg-Love and Sultan, the State
asserts that they are precluded from consi deration because they
were not presented to the state courts. Further, the State
clains that Dowthitt has not established cause and prejudice for
his failure to develop this evidence below. Finally, citing to
the district court’s findings, the State argues that even if the
reports were considered, they are insufficient because Lundberg-
Love and Sultan appeared to have forned their inpressions from
speaking with Dowthitt’s habeas counsel.
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In reply, Dowthitt argues that under the Suprene Court’s

decision in (Terry) Wllians v. Taylor, the “nexus” requirenent

for mtigation evidence is erroneous. He further states that

al though the State continuously refers to “brain damage,” he is
contesting trial counsel’s failure with regard to “nenta
illness.” And, Dowhitt asserts that the Lundberg-Love and
Sultan reports are not barred from consi deration because he has
establ i shed “cause” via the denial of funding to obtain experts
by the state habeas courts.

As for Dowthitt’s brain damage claim the state habeas court
found that Dow hitt was conpetent to stand trial, that no
neur opsychol ogi cal expert had found that Dowthitt suffered from
brai n damage, and that Dowthitt exhibited no signs of brain
damage. These findings® are not unreasonable in light of the
record, and Dow hitt has not presented clear and convi ncing
evi dence rebutting their presunption of correctness. Moreover,
Dowt hitt concedes these findings in his reply brief by abandoni ng
his initial reliance, in part, on brain damage. He states that
“mental illness . . . is the mtigation evidence upon which
[ he] bases his ineffectiveness clains.”

As for the evidence indicating “nmental illness” (the Austin

State Hospital and the Air Force records), we are bound by the

8 The state habeas court also found trial counsel’s
affidavits, explaining that Domhitt did not appear to be
suffering fromnental problens, to be credible.
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375 state habeas court’s findings that these records included
376 “informati on which could have hurt . . . [Dowhitt’s] case.”®
377 Such information included, anong other data, the foll ow ng: that

378 Dow hitt attenpted to rape his eight-year old niece, that he had

379 all egedly nolested the sane girl when she was five, that he had
380 an i mmature personality (as opposed to psychotic tendencies), and
381 that he “showed a tenper and insisted on having his own way.” In
382 light of these details, the state habeas court’s findings are

383 clearly supported by the record. See 28 U S.C. § 2254(d)(2).

384 Thus, even assum ng arguendo that trial counsel were
385 deficient in failing to discover these nedical records,

386 Dow hitt was not prejudiced in his defense. See Buxton v.

387 Lynaugh, 879 F.2d 140, 142 (5th G r. 1989) (“Strickland all ows

388 t he habeas court to | ook at either prong first; if either one is
389 found dispositive, it is not necessary to address the other.”).
390 There is no “reasonable probability” that the outconme woul d have
391 been different because the evidence was doubl e edged in nature.

°® The state habeas court also found that Dow hitt was not
medi cated during trial with any anti-depressant or other m nd-
al tering nedication.

10 W note that Dowmhitt steadfastly denied to his trial
counsel that he had any nental problens. See Strickland, 466
U S at 691 (“The reasonabl eness of counsel’s actions nay be
determ ned or substantially influenced by the defendant’s own
statenents or actions.”). Still, trial counsel did retain a
psychiatrist, Dr. Fred Fason, to exam ne Dowthitt; the Sixth
Amendnent does not require counsel to continue searching until
they find an expert willing to provide nore beneficial testinony
on their behalf.
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As such, trial counsel’s actions in not discovering and

presenting the records to the jury to bring out indications of

mental illness do not create a “probability sufficient to
underm ne confidence in the outcone.” Strickland, 466 U. S at
694.

The state habeas court did not nmake additional findings
dealing with Domhitt’s asserted nental illness because Dowt hitt
did not present any other evidence to that court. The Lundberg-
Love and Sultan affidavits were introduced for the first time to
the district court on federal habeas review  Thus, we nust
initially answer the threshold question of whether we are
precl uded from considering these affidavits. Although both the
State and Dowm hitt argue this issue as one of “factual
devel opnent” under 8§ 2254(d) and (e),' it is nore accurately
anal yzed under the “exhaustion” rubric of § 2254(b). 12

“We have held that a habeas petitioner fails to exhaust
state renedi es when he presents material additional evidentiary
support to the federal court that was not presented to the state

court.” Gahamyv. Johnson, 94 F.3d 958, 968 (5th Gr. 1996)

11 Section 2254(e) deals with when a petitioner is entitled
to an evidentiary hearing in federal district court even though
he has failed to devel op the factual bases of his clains in state
habeas proceedi ngs.

12 Section 2254(b)(1)(A) states, in part, that “a wit of
habeas corpus . . . shall not be granted unless it appears that
the Applicant has exhausted the renedies available in the courts
of the State.”
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411 (enphasi s added); see also Young v. Lynaugh, 821 F.2d 1133, 1139

412 (5th Gr. 1987), abrogation on other grounds recognized by

413 Hendri x v. Lynaugh, 888 F.2d 336 (5th Gr. 1989); Brown v.

414 Estelle, 701 F.2d 494, 495-96 (5th G r. 1983). Furthernore, “we

415 are unwilling to . . . accommpdate new factual allegations in
416 support of a previously asserted | egal theory, even though these
417 factual allegations cane into existence after the state habeas

418 relief had been denied.” Joyner v. King, 786 F.2d 1317, 1320

419 (5th Gr. 1986) (enphasis added).

420 Thus, we nust first determ ne whether this claimis before
421 us “in a significantly different and stronger evidentiary posture
422 than it was before the state courts.” Joyner, 786 F.2d at 1320.
423 We find that Dowthitt does not allege “new facts” via the

424 affidavits of the two experts because “all crucial factual

425 all egations were before the state courts at the tine they ruled
426 on the nerits” of Dowthitt’s habeas petition. See Young, 821

427 F.2d at 1139; cf. Gaham 94 F.3d at 969 (finding no exhaustion

428 in the case because petitioner did present significant new facts
429 in his federal petition). Dowhitt had presented to the state
430 habeas court his assertions of nental illness of the

431 schi zophrenic, paranoid type. The Lundberg-Love and Sultan

432 affidavits add little to those cl ai ns.
433 VWile we find that consideration of these affidavits i s not
434 precl uded, we do not find themto denonstrate a substanti al

435 show ng of the denial of the Sixth Arendnent right to counsel
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Even if trial counsel had obtained this information, Dowt hitt
fails to denonstrate that such information would have altered the
jury’s judgnent. Sultan’s affidavit is based on her review of a
portion of the paper record, and she did not personally interview
Dow hitt. We also agree with the district court’s assessnent
that “much of Dr. Sultan’s initial declaration is based on her
di scussions wth habeas counsel rather than on independent
anal ysi s” because her statenents put forth information that she
coul d not have known ot herw se. 3

Lundberg-Love' s affidavit al so presents simlar problens.
She stated that she could have testified to Dowmthitt’ s mental
trauma “that he was experiencing as a result of w tnessing Delton
sexual ly assault Gracie after he had cut her throat and killed
her sister prior to. . . [Dowmhitt’s] arrival back at the nurder
scene.” As the jury had decided not to believe Dowmhitt’s
clains, this version of the nmurders would not be credited during
sentencing. Therefore, even assum ng arguendo that trial

counsel s performance was deficient, Dowhitt fails to make a

13 For exanple, Sultan states that Dowhitt “spent nuch of
the interrogation hooked up to a pol ygraph machi ne, | ooking
terrified and confused.” However, she does not |ist the
i nterrogation videotapes anong the materials that she revi ened.

4 Lundber g-Love al so noted that she would have testified
regardi ng the consequences of his nental illness.

15 W pause briefly to address the parties’ argunents
regardi ng the “nexus” requirenment for a mtigation defense. So
far as the State is asserting that mtigating evidence “not
connected to the crine or future dangerousness” cannot be
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substantial show ng of prejudice on this Strickland claimas he

does not denonstrate a sufficient probability that the alleged
errors of trial counsel underm ned confidence in the outcome.

See, e.qg., Boyd v. Johnson, 167 F.3d 907, 910 (5th Gr.), cert.

deni ed, 527 U. S. 1055 (1999) (“The potential negative inpact of
the retardation evidence, in addition to the col d-bl ooded nature
of the nmurder and . . . [defendant’s] other violent conduct,
persuades us that the outcone of the sentencing would not have
been different if counsel would have investigated further.”).
2. Failure to Conpetently Prepare and Use Dr. Fason

Dow hitt next asserts constitutional error with regard to
trial counsel’s inadequate devel opnent of Dr. Fred Fason’s
testinony. Counsel retained Dr. Fason, a psychiatrist, to
exam ne Dowt hitt on several issues regarding Dowthitt’s nenta
state. Dowthitt argues that trial counsel did not conpetently
prepare Dr. Fason and did not call Dr. Fason as a witness during

trial.

considered, it is not consistent wwth the Suprenme Court’s npst
recent statenment on this issue: “Mtigating evidence unrel ated
to dangerousness nmay alter the jury’'s selection of penalty, even
if it does not underm ne or rebut the prosecution’s death-
eligibility case.” (Terry) Wllians v. Taylor, 120 S. C. 1495,
1516 (2000). While the jury can take into account the “totality
of available mtigation evidence,” 1d. at 1515, “a tacti cal

deci sion not to present character evidence during the penalty
phase of a capital nurder trial because it would open the door
for incidents of prior msconduct . . . [is] not unsound.”
Barrientes, 221 F.3d at 774.
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The state habeas court noted the integrity of trial counsel
and found their affidavits to be credible. |In their affidavits,
trial counsel stated that Dr. Fason had a “lengthy interview
with Dowmhitt and “spent many hours review ng various tapes and
di scussing this case” with counsel. Dowhitt, in turn, points to
Dr. Fason’s May 13, 1992 notes and states that they “indicate a
very short jailhouse interview” He further asserts that he
“renmenbers” the interview being “exceedingly short.” Dowthitt
does not explain how the notes “indicate” the |ength of the
interview Dowhitt’s personal beliefs, although they nay be
genui ne, do not present clear and convincing evidence that woul d
rebut the state court’s findings.?®

Dow hitt also asserts that trial counsel did not request Dr.
Fason to conduct an evaluation for mtigation purposes. The
State responds, however, that a letter in trial counsel’s files
reveal s that just such an eval uation was requested. Dowthitt has
failed to raise a substantial issue that trial counsel was not
reasonable in pursuing a mtigation defense.

In addition, Dowthitt contests trial counsel’s decision not

to call Dr. Fason to testify on Dowhitt’s behalf at trial. He

1 Dowthitt also refers to jail house records that woul d
indicate the tinme spent in the particular interview He contends
that the State has not released them However, he does not
devel op this argunent further and, as such, has not adequately
briefed this issue for our consideration. See Trevino v.

Johnson, 168 F.3d 173, 181 n.3 (5th Gr. 1999) (stating that
i nadequately argued i ssues are consi dered wai ved).
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clains that Dr. Fason’s report would have denonstrated that he
was not dangerous. This assertion fails to neet the deficient

performance prong of Strickland. Although Dr. Fason’s report

contains sone information relating to mtigating factors,
statenents detrinental to Dowhitt are also included that clearly
indicate his unwillingness to testify in Dowhitt’s favor. Thus,
trial counsel’s decision not to put a witness on the stand who
hinmself is not entirely favorable toward Dowt hitt, and
furthernore, who would have to respond with nore damagi ng
information during the State’s cross-exam nation, is not

obj ectively unreasonable.! Trial counsel also elicited
favorabl e information during cross-exam nation of the State’s
expert witness, Dr. Walter Quijano.!® This further supports the
conclusion that the trial counsel’s decision not to put Dr. Fason

on the stand was a matter of trial strategy. See Strickland, 466

U S at 699.

¥ In addition, trial counsel’s affidavit, found credible
by the state habeas court, states that Dr. Fason reported to them
personal ly that he believed that Dowthitt was a very dangerous
i ndi vi dual .

8 Dowt hitt vehenently contests the beneficial inpact of
Qui jano’s testinony on cross-exam nation. However, given the
damage that could have been caused by Dr. Fason’s testinony and
that sone of Dr. Quijano’ s statenents coul d have been consi dered
in Domhitt’s favor by the jury, trial counsel’s decision was the
result of strategic considerations, one which will not be second-
guessed on federal habeas appeal.

In addition, Dowthitt notes that another capital case has
recently been reversed due to Dr. Quijano’ s inproper testinony.
However, that does not automatically mandate a finding of error
in this case.
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Dow hitt also argues that trial counsel should have found
anot her expert who would be willing to testify to Dowhitt’s |ack
of future dangerousness based on his nental condition. As the
district court noted, even in the face of Dowhitt’ s steadfast
deni al of any nental problens, trial counsel, “in an abundance of
caution,” retained a psychiatrist. Thus, the state habeas court
finding that trial counsel were “relentless” in their pursuit of
Dowthitt’s defense is not unreasonable. W also find that
“[t]rial counsel perforned appropriately, recognizing the
possible issues regarding . . . [the defendant’s] nental
capacity, recognizing the need for expert assistance in exploring

these issues,” and enploying a defense expert. Wite v. Johnson,

153 F. 3d 197, 207 (5th G r. 1998) (enphasis added). Under the
circunstances, trial counsel was not deficient by not canvassing
the field to find a nore favorabl e defense expert.

Dow hitt has failed to nmake a substantial showing on this
ineffective assistance counsel claim W find that reasonable
jurists would not debate the propriety of granting a COA on this
i ssue.

3. Failure to Present Dowmhitt’s Mercy- Evoki ng Background as
Mtigation Through Fam |y Menbers

Dowthitt clains that trial counsel commtted constitutional
error by not presenting mtigation evidence via famly nenbers
during the puni shnent phase of the trial. He argues that the

followng famly nenbers’ affidavits denonstrate that they woul d
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have testified to Dowmhitt’ s abusive upbringing, his nental
difficulties, and his loving relationship with sone of his
children: Darlene dover, Dowhitt’'s sister; Stacey Dowhitt,
Dow hitt’s step-son; and Danna Taft, Dowthitt’s w fe.

As an initial matter, the State argues that consideration of
these affidavits is barred on federal habeas appeal because they
were not presented to the state courts. The State bases this
argunment on 8 2254(d) and (e). As we explained in section
I1.B.1, this issue is nore appropriately anal yzed under the
8 2254(b) exhaustion framework. Thus, if the case is in a
significantly stronger evidentiary franmework before the federa
habeas court than it was before the state habeas court, the
exhaustion requirenent has not been satisfied. See section
I1.B.1, supra. Dowthitt replies that the substance of these
affidavits was presented to the state courts through the
affidavits of the state habeas investigator detailing his
interviews with these famly nenbers. W agree with Dowt hitt
that no “new facts” are presented to us and that the state habeas
court had the critical facts before it. See Young, 821 F.2d at
1139. Thus, the exhaustion requirenent of 8 2254(b) has been

satisfied.?®

19 We note that the state habeas court found that Dowt hitt
failed to obtain affidavits of his famly nmenbers and did not
show that they could not be obtained without court order. W
agree with the district court’s assessnent that Dowthitt was not
justified in not presenting those affidavits to the state habeas
court. However, this inpacts the need for a federal evidentiary
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553 The state habeas court found that Dowthitt “did not want any

554 of his famly testifying on his behalf.” Counsel will not be
555 deened ineffective for followng their client’s wi shes, so |ong
556 as the client made an inforned decision. See Autry v. MKaskle,
557 727 F.2d 358, 361 (5th Gr. 1984) (“By no neasure can . . . [the
558 defendant] bl ock his lawer’s efforts and | ater claimthe

559 resulting performance was constitutionally deficient.”).

560 Dow hitt contests the state habeas court’s finding by arguing
561 that he did not understand the inport of mtigating evidence (and
562 trial counsel did not even discuss it with him. W agree with

563 the district court that Dowthitt’s personal belief (in a proffer

564 submtted at the January 7, 2000 hearing) does not present clear
565 and convincing evidence to rebut the state court’s finding.?
566 In addition, trial counsel, in an affidavit found to be

567 credible by the state habeas court, stated that they “attenpted
568 to talk to anyone” who woul d cooperate? and that many potenti al
569 w t nesses did not want to becone involved. Thus, trial counsel
570 attenpted to delve into Dowthitt’s background, but were hindered

571 by external forces. Unlike trial counsel in (Terry) WIllians v.

heari ng under 8 2254(e) and is not relevant to the exhaustion
determ nation under 8 2254(b). See, infra, section II.F

20 W also note that in their affidavit, found credi ble by
the state habeas court, trial counsel stated they “discussed the
case in detail” with Dowthitt.

2l The state habeas court found that they did speak with
Stacey Dowm hitt.
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Taylor, 120 S. C. 1495 (2000), counsel’s actions here would be
characterized as reasonable trial strategy because they attenpted
to investigate Dowthitt’s background and were thwarted by
uncooperative potential w tnesses.

Trial counsel further stated in their affidavit that sone
peopl e who did speak with them had know edge of factors
detrinmental to Dowmhitt. We have held that the “failure to
present . . . evidence would not constitute ‘deficient’

performance within the neaning of Strickland if . . . [counsel]

coul d have concluded, for tactical reasons, that attenpting to

present such evidence would be unwise.” WlIllianms v. Cain, 125

F.3d 269, 278 (5th Gr. 1997); cf. (Terry) Wllianms, 120 S. C

at 1497-98 (finding that counsel’s tactical decision to focus on
def endant’ s voluntary confession, w thout undertaking any sort of
i nvestigation into defendant’s background, was not justifiable
trial strategy).

Thus, Dowt hitt has not nade a substantial showi ng that the
actions of his trial counsel were objectively unreasonable. As
he fails to denonstrate sufficient evidence to neet the deficient

performance prong of the Strickland test, he has not shown that

the issue is debatabl e anong reasonable jurists. W therefore
deny Dowt hitt’'s request for a COA based on this ineffective
assi stance of counsel claim

4. Failure to Investigate for the Quilt/Innocence Phase and the
Puni shment Phase
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Dowt hitt argues that trial counsel did not adequately
conduct their own investigation. |In this regard, he nmakes the
follow ng contentions: trial counsel did not interview any
significant State wtnesses, “deferring” instead to the State’s
version of the events w thout perform ng i ndependent anal ysis;
they did not discover that Darla Dowthitt’s own trial had been
repeatedly reset and did not informthe jury about her pending
fel ony case for indecency with a child; they failed to adequately
i npeach Delton by not presenting his prior m sconduct; and they
did not follow through on their own DNA testing.

The state habeas court found that, based on the credible
affidavits of trial counsel, “trial counsel extensively revi ewed
the State’s file and evidence collected in this case.” Trial
counsel also stated in their affidavit that they hired DNA, 22
fingerprinting, 2 and psychiatric experts. The record
illustrates that these experts nade findings in line with the
State’s evidence. W find that trial counsel did not blindly bow

to the State’s evidence and attenpted to dispute it. That they

22 The State also asserts that Dowhitt has failed to
present any excul patory DNA evi dence, despite court funding for
further testing. Dowthitt responds that there was no residue
| eft upon which to conduct such testing, “even at trial.” W
question how Dowm hitt can nake this statenent and yet fault tria
counsel for allegedly not having their own DNA tests perforned.

2 The state habeas court also found specifically that
counsel hired a qualified fingerprint expert, who confirnmed the
State’ s findings.
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were not successful in their attenpts does not render their
performance deficient.

The state habeas court also found that “trial counse
i nvestigated Delton’s background.” This finding is reasonable in
light of the record. Trial counsel knew about Delton’s prior
m sconduct and actually attenpted to admt evidence of this
during trial. The trial court, however, excluded them (after a
hearing on the issue) as violating Texas Rule of Crim nal
Evi dence 609(b). Dowhitt’s only response to this is that the
Texas rul es of evidence should be found offensive to the
Constitution because they unfairly and arbitrarily prejudiced his
def ense.

However, the very case that Dowthitt cites for support
recogni zes that the fundanental fairness concept works to
discredit evidentiary rules in very limted circunstances. See

Fuller v. State, 829 S.W2d 191, 207-08 (Tex. Crim App. 1992).

The Fuller court enphasized that the Constitution does not easily
undo the rul es of evidence:

Every rul e of evidence works a hardship on sone
litigants part of the tinme, and it is easy to
synpathize with the frustration of any party whose nost
prom sing strategy turns out to be objectionabl e under
the law. But we are not at liberty to relieve every
such di sappointnent with an ad hoc suspension of the
Rul es.

ld. at 207. The Fuller court noted that “the report Appellant
sought to introduce in this case is precisely the sort of thing
whi ch the hearsay rule, in spite of its many exceptions, is stil
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specifically designed to exclude.” 1d. at 208. Simlarly, in
this case, Dowhitt sought to introduce evidence that went to the
heart of the rules of evidence against using prior m sconduct to
show conformity with the alleged conduct.? This is not the sort
of instance that demands the use of the Constitution to disregard
fundanental evidentiary rules.

We also find that trial counsel’s performnce was not
deficient wwth regard to discovering Darla Dowmhitt’s fel ony
indictnment for indecency with a child. Trial counsel requested
and received a discovery order for the crimnal record of al
State witnesses. Dowthitt falls far short of denopbnstrating
deficient performance in this regard.

Dow hitt has not nmade a substantial show ng of ineffective
assi stance of counsel due to inadequate investigation. As such,
he is not entitled to a COA on this claim

5. Inadequate C osing Argunents at the Quilt/Innocence
Phase and the Penalty Phase

Dowt hitt argues that trial counsel’s closing argunents were
i nadequat e because they underm ned their own case by
m srepresenting facts and maki ng unjustifiable concessions. He
focuses primarily on counsel’s coments regardi ng the DNA
results. Trial counsel stated in closing argunent, in rel evant

part:

24 \W note that the State points out that trial counsel did
elicit sonme evidence of past m sconduct from Quijano and Del ton.
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The bl ood, all right. There's been testinony there's
sone bl ood on the bottle . . . . W get down here to
Picture 75 and 76 and we get a spot on the bottomthat
we know was bl ood because they scraped that spot off
and they sent it in and the DNA people said 95 probably
Gacie’s blood. But that’s on the bottomand that’'s a
little tiny bit and does that nean that the bottle sat
down in or rolled around or came near or got on a piece
of bloody clothing or in sonme other matter connected
with the blood? W assune that 95 percent is close
enough that it is Gacie’'s blood. It doesn't tell us
how it got there.

State Trial Transcript, Vol. XXXIV at 1270-71 (enphasis added).
Dow hitt contends it was a plain m sstatenent to convey that
there was a ninety-five percent probability the bl ood was
Gracie’ s because the DNA test nerely reveal ed that ninety-five
percent of the popul ati on was excluded, with G aci e bei ng anong
the five percent possible contributors of the blood.? Dowthitt
further points to his expert’s testinony on habeas that if the
jury had been inforned of the significant nunber of people who
share that genetic profile, the jury would have nore accurately
assessed the evidence.

The state habeas court found that “trial counsel were
zeal ous advocates for . . . [Dowhitt’s] defense during closing
argunent.” Dowthitt falls far short of producing clear and
convi nci ng evidence to rebut the presunption of correctness we
afford this finding under AEDPA. Wil e counsel’s

characterization of the test results were not entirely on point,

2 The DNA testing also revealed that Dowthitt and Delton
were part of the ninety-five percent excluded as possible
contri butors.
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the closing argunents as a whole were thorough and effective.
The record denonstrates that trial counsel drove honme the point
that the DNA evidence did not tie Dowmhitt to the crinme —that
the bl ood could have gotten on the bottle in any nunber of other
ways. We find without reservation that trial counsel’s
performance was sufficient in this regard.

Downhtitt also argues that trial counsel was deficient during
the closing argunents for the penalty phase. Dowthitt faults
trial counsel for statenents that Dowhitt suffered froma
“di sease” that resulted in his acting in a “frenzy, |ike the
feeding of a shark or sonething.” Dowhitt also asserts that

trial counsel argued’ against M. Dowthitt being a future

danger by positing that his only victins in prison would be
‘effem nate nen.’”

Dowt hitt cannot manufacture deficient performance by
sel ectively extracting phrases fromtrial counsel’s closing
argunent and m scharacterizing them \Wile we would not endorse
every aspect of trial counsel’s statenents, neverthel ess, taken
in full context, those statenents for the nost part were

beneficial because they went toward denonstrating that Dowhitt’s

actions were not deliberate? and that he did not present a

26 Pursuant to Section 37.071(b) of the Texas Code of
Crimnal Procedure, the jury had to answer two special issues
during the puni shnent phase. Special Issue No. 1 dealt with
del i berateness: “[w hether the conduct of the defendant that
caused the death of the deceased was commtted deliberately and
W th reasonabl e expectation that the death of the deceased or

32



715 conti nui ng danger.?’ Furthernore, we note we have held that
716 counsel s acknow edgnent of aspects of the case can be a proper

717 “effort to bolster credibility with the jury.” Kitchens v.

718 Johnson, 190 F.3d 698, 704 (5th Cr. 1999). W wll not second

719 guess such strategi c decisions under the teaching of Strickl and.
720 Dow hitt’s assertions regarding trial counsel’s closing
721 argunents fail to denonstrate substantial doubt on his Sixth

722 Amendnent right. As such, he is not entitled to a COA on this

723 i neffective assistance of counsel claim

724 In sum the state habeas court found “trial counsel were
725 relentless in the defense of their client in the face of a very
726 bad set of facts.” |In addition, the court found that Dow hitt
727 failed “to show that the outcone of his trial would have been
728 different but for the alleged instances of ineffective assistance
729 of counsel.” Dowthitt has not presented clear and convincing
730 evidence to rebut the presunption of correctness we afford to
731 state court findings under AEDPA. Furthernore, our review al so
732 reveals that the state court was not unreasonable in its finding
733 inlight of the record. W therefore find that Dowthitt has not
734 denonstrated a substantial show ng of the denial of his

anot her would result.”

21 Special lIssue No. 2 dealt with future dangerousness:
“Iw hether there is a probability that the defendant would conmt
crimnal acts of violence that would constitute a continuing
threat to society.”
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constitutional right to counsel, and we deny his application for

a COA on this claim

C. Adm ssion of DNA Evidence Wthout a Factual Predicate

Dow hitt argues that he was deni ed due process of |aw under
t he Fourteenth Amendnent when DNA evi dence?® was adnitted at
trial without a proper factual predicate. Pointing to the |ack
of a prior hearing to determne the adm ssibility of the DNA
evidence, Dowmhitt asserts that his constitutional rights were
violated. The state habeas court found that Dowhitt “failed to
object to the trial court’s failure to hold a hearing on the
reliability of the DNA evidence and wai ved any error.”

In all cases in which a state prisoner has defaul ted

his federal clains in state court pursuant to an

i ndependent and adequate state procedural rule, federal

habeas review of the clains is barred unless the

pri soner can denonstrate cause for the default and

actual prejudice as a result of the alleged violation

of federal law, or denonstrate that failure to consider

the clains will result in a fundanental m scarriage of

justice.

Coleman v. Thonpson, 501 U. S. 722, 750 (1991). The state

procedural rule at issue in this instance is adequate because it

2 During the trial’s guilt/innocence phase, the State
presented expert testinony regarding DNA testing perforned on
“bl ood scrapings” taken froma beer bottle discovered in
Dow hitt’s auto shop. The expert testified that DQ al pha typing
was done on the sanple due to its small size. The State’s
evi dence indicated that although “typing” was far |ess
determ native than DNA “fingerprinting,” it permtted a
conclusion that G acie was within the five percent of the
popul ati on not excluded as contributors of the bl ood.
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has been “strictly or regularly followed.” Anpbs v. Scott, 61

F.3d 333, 339 (5th Gr. 1995). “This GCrcuit has held that the
Texas cont enporaneous objection rule is strictly or regularly
appl i ed evenhandedly to the vast majority of simlar clainms, and

is therefore an adequate procedural bar.” Corwin v. Johnson, 150

F.3d 467, 473 (5th Cr. 1998).
As for the cause-and-prejudi ce exception, cause is

denonstrated by establishing that sone objective external factor

i npeded counsel’s efforts to conply with the State’s procedura

rule. Meanes v. Johnson, 138 F.3d 1007, 1011 (5th G r. 1999)

(quoting Coleman). Dowthitt maintains that cause existed for his
default. The failure to object he contends, is the result of
trial counsel’s ineffectiveness. “[C]ounsel’s ineffectiveness

W ll constitute cause only if it is an independent constitutional

violation.” Coleman, 501 U S. at 755; see also Ellis v. Lynaugh,

883 F.2d 363, 367 (5th Cr. 1989) (citing Murray v. Carrier, 477

US 478, 488 (1986)). Dowhitt puts forth two argunents to
establish that counsel’s ineffective assistance was of
constitutional dinension: (1) counsel’s failure to request the
hearing and (2) counsel’s concession that the blood fromthe
bottl e was conclusively Gacie’s.

First, Dowthitt does not provide further detail (beyond his
assertion) as to why the failure to object rose to the level of a
Si xth Amendnent violation. Because this issue is inadequately

briefed, we do not consider it on appeal. See Trevino, 168 F.3d
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782 at 181 n.3. Furthernore, we have previously held that a nere

783 allegation “that . . . [trial counsel] provided ineffective
784 assi stance of counsel in failing to so object[]” is not
785 sufficient to establish constitutionally prohibited conduct.

786 Washington v. Estelle, 648 F.2d 276, 278 (5th Gr. 1981) (stating

787 that it is “not for federal courts to speculate as to possibly
788 [sic] reasons for failure to object.” (internal quotations and
789 citation omtted)). Dowthitt’s second argunent for cause al so
790 fails because we found in section Il.B.5 that trial counsel’s
791 statenents regarding DNA evidence did not rise to the | evel of
792 constitutional error.

793 Dow hitt also cannot rely on the “fundanental m scarri age of
794 justice” exception to the procedural bar because he did not

795 denmonstrate substantial doubt as to his actual innocence. See

796 section Il.A, supra; see also Fearance v. Scott, 56 F.3d 633, 637

797 (5th Gr.), cert. denied, 515 U. S. 1153 (1995) (rejecting the

798 defendant’s attenpt to expand the “narrow scope” of the

799 fundanental m scarriage of justice exception).

800 Thus, we find that Dowthitt’s claimregarding the adm ssion
801 of DNA evidence is procedurally barred from federal habeas

802 review. 2 W deny Dowthitt’'s request for a COA on this claim

2 W also note that the state habeas court found, iIn
the alternative, the State proved the reliability of the DNA
evidence during the trial and there was no due process
violation.”
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because he does not denonstrate that reasonable jurists would

find it debatable that the procedural ruling was correct.?

D. State M sconduct

Dowt hitt argues that state m sconduct violated his right to

due process and a fair trial. |In this regard, he makes the
followng clains: intimdation of potential defense w tness David
Ti pps, breach in the chain of custody of the bl ood sanpl e,
m srepresentation of the DNA evidence to the jury, failure to
di sclose a felony indictnent of State witness Darla Dowmhitt,
and m scharacterization of Dowthitt’s interrogation statenent
that he “was there the whole tine.” W w | address each of

t hese argunents in turn.3!

1. Intimdation of Potential Defense Wtness

3 As we find that the first prong of the Slack COA inquiry
for procedural clains has not been net, we do not need to address
t he second prong.

3. 'As an initial natter, we note that the state habeas
court found Dowthitt did not adequately brief his state
m sconduct clainms and thus did not properly present themfor
review. This indicates a |lack of exhaustion on Dowthitt’s part
because he did not “fairly apprise the . . . state of the federal
rights which were allegedly violated.” Deters v. Collins, 985
F.2d 789, 795 (5th Gr. 1993). However, as the state habeas
court did not explicitly find that Dowthitt waived his m sconduct
clains and went on to nake findings regarding those clains, we
find that the state court had a “fair opportunity to pass upon
the clainfs].” Mercadel v. Cain, 179 F.3d 271, 275 (5th GCr.
1999) (internal quotatios and citation omtted).
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Dow hitt first asserts that David Tipps, Delton’'s jail mate,
woul d have testified that Delton clainmed he killed both girls;
however, after a visit fromtw State investigators, Tipps
refused to testify. Dowhitt submts the affidavit of Joseph
Ward, his state habeas investigator, in support of the claimthat
the State agents intimdated Tipps into not testifying. Ward
states in his affidavit that Tipps would not sign an affidavit
out of fear for hinself.

We nust first decide whether this claimwas “adjudicated on
the nerits in State court proceedings.” 28 U S.C. 8§ 2254(d).
The state trial court held a hearing outside the presence of the
jury on this issue, and Dowmhitt contested the trial court’s

ruling on direct appeal. See Dowmhitt v. State, 931 S.W2d 244,

267 (Tex. Crim App. 1996). However, Dowthitt did not raise this
issue in his state habeas proceeding, but did do so in his brief
to the federal district habeas court.

“When faced with a silent or anbi guous state habeas
deci sion, the federal court should ‘look through’ to the | ast

clear state decision on the matter.” Jackson v. Johnson, 194

F.3d 641, 651 (5th Gr. 1999). Although the state habeas
decision is silent on this particular m sconduct claim the Texas
Court of Crimnal Appeals, on direct appeal, unanmbi guously dealt
wth the issue. “Having determ ned that the issue was

adj udi cated on the nerits in state courts, we owe deference to
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their disposition of the claimunder 8 2554.” Barrientes, 221

F.3d at 780.

The Court of Crimnal Appeals determned that Tipps' s fears
of being a “snitch,” rather than a fear of prosecution, notivated
his decision not to testify in Dowhitt’s defense. It based this
hol ding, in part, on Tipps' s continued defiance even in the face
of the trial court holding himin contenpt. W concl ude that
reasonabl e jurists could not debate whether the decision of the
Court of Crimnal Appeals was “contrary to, or involved an
unreasonabl e application of, clearly established . . . [Suprene
Court] law.” 28 U.S.C. 8§ 2254(d)(1). As such, reasonable
jurists could not “debate whether (or, for that matter, agree
that) the petition should have been resolved in a different

manner.” Slack v. MDaniel, 120 S. C. 1595, 1603-04 (2000). W

find that Dowthitt is not entitled to a COA on this state
m sconduct cl aim

2. Breach in the Chain of Custody of the Blood Sanple

Dowt hitt clains that the blood from which the DNA was
extracted originally cane froma knife, and not a beer bottle, as
presented at trial. |In support, he offers the photograph of an
evi dence | abel that has the typewitten words “scrapings from
| ock bl ade knife” crossed out and replaced with the handwitten

words “frombottle.” Dowthitt argues that the State thus
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presented fal se testinony, violating his Fourteenth Amendnent
rights.

The state habeas court nade several findings in this regard,
i ncludi ng: “no bl ood scrapings other than those froma beer
bottle recovered from[Dowthitt’s] shop were submtted for

testing[]”; scrapings fromlock bl ade knife’ [on evidence
| abel] was in error[]”; “only scrapings froma bottle, and not a
knife, were submtted for DNA testing.”

These findings are not unreasonable “in light of the
evi dence presented in the State court proceeding.” 28 U S . C
§ 2254(d)(2). Gven the high deference we accord to state court
determ nations, we find that reasonable jurists would not debate
whet her it should be have been resolved in a different manner,
and as such, we deny to issue a COA on this claim

3. Msrepresentation of DNA Evidence to the Jury

Dowt hitt argues that the State m srepresented the
concl usi veness of the DNA evidence to the jury during closing
argunents. He contests the follow ng statenent: “You know it is
G acie’s blood on that beer bottle.”

First, we need to consider if this claimwas adjudicated on
the nerits during state proceedings for 8 2254(d) deference
purposes. Dowthitt failed to object to this statenent during

trial and did not raise it on direct appeal. He did argue the

i ssue during state habeas proceedi ngs, but the state habeas court
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made no findings in this regard. Therefore, we nust exam ne the
follow ng factors to determ ne whether an adjudi cation on the
merits occurred:

(1) what the state courts have done in simlar cases;
(2) whether the history of the case suggests that the
state court was aware of any ground for not

adj udi cating the case on the nerits; and (3) whether
the state courts’ opinions suggest reliance upon
procedural grounds rather than a determ nation on the
merits.

G een v. Johnson, 116 F.3d 1115, 1121 (5th Cr. 1997).

As for the first factor, Texas courts have consistently held
that unless the prosecutor’s comments were “clearly calculated to
inflame the mnds of the jurors and is of such character as to
suggest the inpossibility of withdrawi ng the inpression
produced,” the failure to object tinely waives any error. Van

Zandt v. State, 932 SSW2d 88, 93 n.1 (Tex. App. —El Paso 1996,

pet. ref’d). W find that the prosecutor’s argunent in this case

does not fall within the exception to the failure to nake a

cont enpor aneous objection. As Dowmhitt did not object at trial,

the first factor points toward an adjudication on the nerits.
Simlarly, the history of the case also favors adjudication

on the nerits. Rather than arguing the contenporaneous objection

rule, the State addressed this claimon the nmerits the first tine

it was raised, in federal habeas proceedings. As for the third

factor, we have previously held that under Texas |law, “a deni al

of relief by the Court of Crimnal Appeals serves as a denial of

relief on the nerits.” Mller v. Johnson, 200 F.3d 274, 281 (5th
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Cir. 2000). Thus, the state court’s denial of habeas relief does
not indicate a procedural adjudication.

We find that an “adjudication on the nerits” under 8§ 2254(d)
occurred with regard to this state m sconduct claim Therefore,
we conduct a deferential review, as nmandated by AEDPA. W next
proceed to anal yze whether Dowt hitt nmade a substantial show ng of
the denial of his due process and fair trial rights.

I n habeas corpus proceedi ngs, we review all egedly inproper
prosecutorial statenents under a strict standard. “The
statenents nust render the trial fundanentally unfair.”
Barrientes, 221 F.3d at 753. “[Il]t is not enough that the
prosecutors’ remarks were undesirable or even universally
condemmed. The rel evant question is whether the prosecutors’
comments so infected the trial with unfairness as to nmake the
resulting conviction a denial of due process.” Darden v.

VWi nwight, 477 U S. 168, 181 (1986) (internal quotations and
citations omtted).

We have held that “[i]n the context of closing argunent,

[the prosecutor is not] prohibited fromreciting to the
jury those inferences and concl usi ons she wishes the jury to draw
fromthe evidence so long as those inferences are grounded upon

evidence.” United States v. Minoz, 150 F.3d 401, 414-15 (5th

Cr. 1998), cert. denied, 525 U. S. 1112 (1999) (i nternal

quotations omtted). In this case, the prosecutor’s statenent is
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a reasonabl e one, requesting the jury to draw a desired
concl usi on based upon the evi dence. %

As such, we find that the state court denial of Dowhitt’s
cl ai ms reasonabl e under the standards set forth by § 2254(d).
Dowt hitt does not denonstrate a substantial show ng of the deni al
of his due process rights and, therefore, is not entitled to a
COA in this regard.

4. Failure to Disclose Felony Indictnment of State Wtness

Dow hitt argues that the State failed to disclose that Darla
Dowt hitt, Dowthitt’s daughter, was under felony indictnent
(i ndecency with a child) when she testified for the prosecution
at the guilt/innocence phase of the trial. Pointing to the fact
that Darla’s own trial date was reset several tines, Dowhitt
clains that an oral agreenent had been struck between the State
and Darla. Thus, the nondisclosure violated the Suprene Court’s

mandate in Brady v. Maryland, 373 U S. 83 (1963). The State

responds that no deal was struck for Darla’s testinony, and as
such, Dowthitt has no viable Brady claim

The suppression of evidence material to guilt or punishnent
vi ol ates a defendant’s fundanental due process rights. See id.
at 87. The Court has “since held that the duty to disclose such
evi dence i s applicable even though there has been no request by

the accused, and that the duty enconpasses i npeachnent evi dence

32 The State presented the DNA results and the testinony of
experts explaining those results during trial.
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as well as excul patory evidence.” Strickler v. Geene, 527 U S

263, 280 (1999) (citations omtted). Such evidence is nmateri al
“iIf there is a reasonable probability that, had the evi dence been
di scl osed to the defense, the result of the proceedi ng woul d have

been different.” Kyles v. Wiitley, 514 U S. 419, 433 (1995)

(internal quotations and citations omtted).

“To prevail on a Brady claim the defendant nust [thus]
denonstrate that (1) the prosecution suppressed evidence; (2) the
evi dence was favorable to him and (3) the evidence was ‘nmateri al

either to guilt or punishnent.’” Vega v. Johnson, 149 F.3d 354,

363 (5th Gir. 1998), cert. denied., 525 U.S. 1119 (1999). In

this case, there is no dispute that the indictnent existed and
the prosecution did not reveal it to the defense. This evidence
arguably woul d have been favorable to Dowthitt’s case.

While the first two prongs of the test have been satisfied
here, Dowmhitt fails on the third prong —materiality. “The
exi stence of an indictnent, as opposed to a conviction, is not
generally adm ssible to inpeach.” 1d. (citing as exanple

M chelson v. United States, 335 U S. 469, 482 (1948)). “Under

Texas | aw, the existence of the indictnent becomes adm ssible
only if the wtness, on direct exam nation, m srepresents hinself
as having no trouble with the law. . . . The only other
exception, for wtnesses whose testinony mght be affected by the

indictment . . . [is a] relationship between [the] prosecution
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and [the witness’s] case.” 1d. (internal quotations and citation
omtted).

First, Darla made no such m srepresentations, and thus the
first exception would not have applied. Dowhitt also cannot
rely on the second exception. The state habeas court found that
the “prosecutors did not offer Darla a deal for her testinony and
did not reset her case to avoid a felony conviction for
i npeachnent purposes.” W presune this finding to be correct
under 8§ 2254(e)(1). Dowthitt has not clearly and convincingly
refuted the evidence in the record supporting the state court’s
determ nation that no suppression of evidence occurred because no
deal even existed.

W find that Dowthitt fails to denonstrate the requisite
“reasonabl e probability” that the outconme would have been
different. Thus, he does not nmake a substantial show ng of the
denial of a constitutional right and is not entitled to a COA on
this claim

5. M scharacterization of Dowhitt’s Interrogation Statenent

3% Testifying at the punishnent phase, Darla unequivocally
stated that no deal existed, that she did not believe a deal
exi sted, and that she would not nmake a deal because she was *“not
guilty.” The prosecutor filed an affidavit during state habeas
proceedi ngs also affirmng that no deal was made with Darla to
procure her testinony. In response, Dowhitt states that Darl a
eventual ly received a lenient sentence for a plea and early
rel ease fromprobation. This information, by itself, is not
sufficient to overcone the above evidence to the contrary (as any
nunber of factors could have accounted for the eventual
di sposition of her case).
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Detective H dalgo testified during the guilt/innocence phase
that Dowmhitt stated during the interrogation, “lI was there the
whole tine.”3 Dowhitt asserts that this statenent was
m srepresented as a adm ssion of being present at the scene. He
clains that the video of the interrogation denonstrates that
Dow hitt was actually indicating disbelief by repeating the
st at enent .

As we have done in Part I1.D.2 and I1.D. 3, supra, we nust
first determ ne whether an adjudication on the nerits occurred in
state courts. Wth no statenent fromthe habeas court directly
on point, we are directed to |look through to the |ast clear state

deci sion on the issue. See Jackson v. Johnson, 194 F.3d 641, 651

(5th Gr. 1999). On direct appeal, the Texas Court of Crim nal
Appeal s found that Dowthitt’s “adm ssion to being present during

the nmurders occurred around 1: 00 a.m” Dowthitt v. State, 931

S.W2d 244, 253 (Tex. Crim App. 1996). Thus, we find that this
i ssue was adjudicated on the nerits in state proceedi ngs, and we
exam ne the result with the deference denmanded by AEDPA. See 28

U.S.C. § 2254(d).

3 The interrogation went, in relevant part, as foll ows:
M. Dowthitt: Man, | didn’'t do nothing.

Hi dal go: But you were there, not soon after it
happened, weren’t you? You weren't far
away.

Hendr i cks: He was there the whole tine.

Hi dal go: And you know what’s bothering you?

M. Dowhitt: | was there the whole tine.

46



1023

1024

1025

1026

1027

1028

1029

1030

1031

1032

1033

1034

1035

1036

1037

Beyond his assertions that he did not nmake an adm ssi on,
Dowt hitt does not denonstrate that the state court’s adjudication
was unreasonable in light of the record.®* Thus, reasonable
jurists would not “debate whether . . . the petition should have

been resolved in a different manner.” Slack v. MDaniel, 120 S.

Ct. 1595, 1603-04 (2000). Accordingly, we deny Dowmhitt a COA on

this claim

E. | nstruction on Lesser-1ncluded Ofenses

Dowt hitt argues that the trial court erred in failing to
instruct the jury on | esser-included offenses of nurder, felony
mur der or aggravated sexual assault, thus violating his rights
under the Fifth, Sixth, Ei ghth, and Fourteenth Anendnents.3® He
asserts that evidence existed that woul d support convictions on
the | esser crines, as opposed to capital nurder: the beer bottle

with Gracie’'s blood indicated sexual assault, but not nurder: the

35 Both the state court and the district court bel ow
reviewed the videotapes and disagreed with Dowhitt’s
characterizati on of the statenent.

3 W note that the state habeas court found Dow hitt “did
not object to the absence of a | esser-included instruction.”
However, the court did not explicitly find that, as a matter of
law, Dowt hitt waived any error (which the court did with regard
to the adm ssion of DNA evidence). This, conbined with the fact
finding that Dowthitt was not guilty of the |esser-included
of fense, indicates that the state habeas court nade its decision
on the nerits. W therefore do not find a procedural bar to this
claim Furthernore, “[h]laving determ ned that the issue was
adj udi cated on the nerits in state courts, we owe deference to
their disposition of the claimunder 8§ 2254.” Barrientes v.
Johnson, 221 F.3d 741, 780 (5th Cr. 2000).
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knife alleged to be the nmurder weapon was not connected to the
sexual assault; and the jury knew that Delton confessed to
killing both girls in his first confession. The State responds

t hat one cannot base an argunent for a |l esser-included of fense on
the jury disbelieving portions of the State’s case. In reply,
Dowt hitt maintains, given that no rel evant physical evidence
actually connected himto the nurder, the jury had before it

mul tiple scenarios, which lead to different crines.

We do not agree because Dowhitt fails to nake a substanti al
show ng that his case net the requirenents that would necessitate
instructions on | esser-included offenses.® Contrary to
Dow hitt’s assertions, “[i]t is not enough that the jury may
di sbeli eve crucial evidence pertaining to the greater offense.

Rat her, there nmust be sone evidence directly germane to a
| esser-included offense for the factfinder to consider before an
instruction on a |lesser-included offense is warranted.” Jones v.

Johnson, 171 F.3d 270, 274 (5th Cr. 1999; see also Banda v.

State, 890 S.W2d 42, 60 (Tex. Crim App. 1994) (“The credibility
of the evidence and whether it conflicts with other evidence or
is controverted may not be considered in determ ning whether an

instruction on a |lesser-included of fense should be given.”).

3% A state trial court may not, under Beck v. Al abama, 447
U S 625 (1980), refuse a lesser-included offense instruction “if
the jury could rationally acquit on the capital crinme and convict
for the noncapital crime.” Cordova v. Lynaugh, 838 F.2d 764, 767
(5th Gr.), cert. denied, 486 U. S. 1061 (1988).
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As such, Dowt hitt has not presented clear and convinci ng
evidence to rebut the state habeas court’s finding that “there
was no evi dence showing that [Dowthitt] was guilty [only] of the
| esser offenses of rape and nurder.” Dowthitt thus fails to
denonstrate that reasonable jurists would debate the propriety of
not granting an instruction for |lesser-included offenses. Wth
no substantial showing on this claim Dowthitt does not neet the

requi renent for a COA

F. District Court’s Evidentiary Hearing

Dow hitt asserts that the district court erred in providing
only a limted evidentiary hearing on his actual innocence claim
and in not holding a hearing on his other clains. He argues that
the | ack of factual devel opnment bel ow was not due to his actions
or lack thereof. Dowthitt faults particularly the state habeas
court judge's actions. He states that the judge who presided
over his state district court habeas proceedi ngs, had recused
himself fromtrial because one of the trial counsel was his own
attorney in a divorce proceeding. The judge, however, did not
recuse hinmself fromthe habeas proceedi ngs, refused to conduct an
evidentiary hearing on the habeas clains, and accepted verbatim
the prosecution’ s proposed findings.

Section 2254(e)(2) guides our determ nation of whether these
requested evidentiary hearings were appropriate in this case.

“I'f an applicant had failed to develop the factual basis of a
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claimin State court proceedings,” the federal court may hold an

evidentiary hearing if:

(A) the claimrelies on
(i) a newrule of constitutional |aw, mde
retroactive to cases on collateral review by the
Suprene Court, that was previously unavail abl e; or
(ii1) a factual predicate that could not have been
previously discovered through the exercise of due
diligence; and
(B) the facts underlying the claimwould be sufficient
to establish by clear and convincing evidence that but
for the constitutional error, no reasonable factfinder
woul d have found the applicant guilty of the underlying
of f ense.

28 U.S.C. § 2254(e)(2).

“Under the opening clause of 8 2254(e)(2), a failure to
devel op the factual basis of a claimis not established unl ess
there is a lack of diligence, or sone greater fault, attributable

to the prisoner or the prisoner’s counsel.” (Mchael) WIIlians

v. Taylor, 120 S. C. 1479, 1488 (2000). Furthernore, the

(Mchael) WIllians Court associated the “failure to devel op”

standard with the cause inquiry for procedural default. See id.
at 1494.

Dow hitt argues that he exercised due diligence because he
requested evidentiary hearings in state habeas proceedi ngs, and
t hose requests were denied. Thus, he asserts that his failure to
devel op his habeas clains are excused under § 2254(e)(2). W do
not agree. Mere requests for evidentiary hearings wll not
suffice; the petitioner nust be diligent in pursuing the factual

devel opnent of his claim As the state habeas court found,
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Dow hitt did not present affidavits fromfamly nenbers and did
not show that they “could not be obtained absent an order for
di scovery or a hearing.” In response, Dowthitt now argues that
his “proffers” of what would be presented at a hearing
constituted due diligence. W do not find his argunent
persuasive. Gven that the famly nenbers were willing to
testify at a hearing, Dowthitt could have easily obtained their
affidavits. A reasonable person in Dowthitt’s place would have
at |l east done as nuch. Dowthitt’s argunents that |ack of funding
prevented the devel opnent of his clains are also without nerit.
(btaining affidavits fromfamly nenbers is not cost prohibitive.
Thus, Dowt hitt has not rebutted the state habeas finding in this
regard.

We find that Dowthitt has not nade a substantial show ng of
neeting the requirenments set forth in 8 2254(e)(2) that would
entitle himto a federal habeas evidentiary hearing. As such, he

is not entitled to a COA on this claim?3

3 Even if Dowthitt had met the 8§ 2254(e)(2) standard, he

woul d still have to clear another hurdle to obtain a COA. “After
the [8 2254(e)] standard is nmet, the district court’s denial is
revi ewed for abuse of discretion.” dark v. Johnson, --- F.3d

----, 2000 W 1285270, *9 (5th GCr. 2000). Wen the district
court has “‘sufficient facts before it to nmake an infornmed
decision on the nerits of [the habeas petitioner’s] claim’ it
does not abuse its discretion in failing to conduct an
evidentiary hearing.” Barrientes, 221 F.3d at 770; see also
United States v. Fishel, 747 F.2d 271, 273 (5th Cr. 1984)
(“Where, as here, allegations contained in a habeas petition are
either contradicted by the record or supported by conclusory
factual assertions incapable of being tested in an evidentiary
hearing, no hearing is required.”). dven that the district
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I11. CONCLUSI ON
For the foregoing reasons, we DENY Dowhitt’s request for a

COA on all of his clains and VACATE the stay of execution

court anal yzed whether Dowthitt received a “full and fair
hearing” in the state courts, found that Judge Alworth’s conduct
was proper, and wote a thorough opinion taking into account al
credi bl e evidence, reasonable jurists would not disagree that the
district court acted well within its discretion.
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