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FOR THE FI FTH Cl RCU T

No. 00-11267

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
Z0OSI MO REYES SAENZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

February 11, 2002
Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

This appeal presents an issue of first inpression in this
circuit: whether the district court abused its discretion by
denying, as tine-barred, Zosinb Reyes Saenz’s notion to anend his
28 U.S.C. 8§ 2255 notion, rather than deciding whether, pursuant to
Federal Rule of G vil Procedure 15, to allowthe anendnent. Saenz,
federal ©prisoner # 27420-077, was granted a certificate of
appeal ability on this issue alone. VACATED in PART and REMANDED

| .

Saenz was found guilty, followng a jury trial, of possession
wth intent to distribute nethanphetamne, in violation of 21
US C 88 841(a)(l1) and 841(b)(1)(A(viii) (Count 1), and

possession of a firearm during and in relation to a drug



trafficking crime, in violation of 18 U S C. 8§ 924(c)(1) (Count
11). In Novenber 1995, Saenz was sentenced to 235 nonths
i npri sonment on Count | and 60 nonths on Count |1. Hi s appeal was
di sm ssed foll ow ng t he subm ssion of an Anders notion and brief by
his court-appointed counsel. United States v. Saenz, No. 95-11087
(5th Gr. 1996) (unpublished). That dism ssal ruled Saenz’s
i neffective assistance of counsel clainms should be raised in a §
2255 noti on.

In February 1997, Saenz noved to correct his sentence,
pursuant to 18 U S.C § 3582(c)(1l) (presenting a claim under
Bailey v. United States, 516 U S. 137 (1995)). The district court
treated the filing as a 28 U S.C. 8§ 2255 notion. Fol | ow ng an
appeal being voluntarily dism ssed by Saenz (because there was no
final or otherw se appeal able order), the district court granted
Saenz’s notion to supplenent his 8 2255 notion and permtted the
Governnent to respond to additional grounds raised in the
suppl enent . Saenz’ s supplenental notion alleged, inter alia:
“Def endant never had any offer for a plea. Def endant never had
sufficient comunication [sic] wth caunsel [sic] exept [sic] trough
[sic] messangers [sic] who cone to Jail to say. (Kevin [Saenz’s
trial counsel] want you to signe [sic] this papers.)”

Fol | om ng responses by the Governnent and Saenz in My and
June 1997, respectively, the case | angui shed for al nost three years
until 18 January 2000, when Saenz noved to supplenent his § 2255
nmotion, seeking to add that his trial counsel failed to convey a

plea offer to him The nmagistrate judge denied, as tine-barred,



Saenz’s notion to supplenent, concluding that he waited 28 nonths
after learning of the plea offer to present this claim The
magi strate judge then recomended deni al of Saenz’s § 2255 noti on.
Follow ng receipt of Saenz’'s objections (including not being
al l owed to supplenent), the district court adopted the magi strate’s
report and recommendati ons, denying Saenz’s 8§ 2255 noti on.

Saenz tinely filed a notice of appeal and separately filed an
application for a certificate of appealability (COA). The
magi strate judge recomended denial of the COA for the reasons
stated in his report and recommendations, and the district court
adopted that recomendation, denying Saenz’s COA request. On 2
April 2001, our court: denied the majority of the COA request but
granted a COA on “whether the district court abused its discretion
when it denied as tinme barred [Saenz’s] nmotion to anend the
conplaint”; and appoi nted counsel for him

1.

Habeas applications “nmay be anended or supplenented as
provided in the rules of procedure applicable to civil actions”.
28 U.S.C § 2242. SSimlarly, Rule 12 of the Rules Governing
Section 2255 Proceedings for the United States District Courts
authorizes district courts to apply the Federal Rules of G vi
Procedure when appropriate and not inconsistent with applicable
statutes or rules.

Subj ect to certain conditions, Federal Rule of Cvil Procedure
15 allows a party to anend a pleading. He may do so, inter alia,

once before service of a responsive pleading; otherw se, he my



anend “only by | eave of court or by witten consent of the adverse
party; and | eave shall be freely given when justice so requires”.
FED. R CGv. P. 15(a). “An anendnent of a pleading relates back to
the date of the original pleading when ... the claim or defense
asserted in the anended pleading arose out of the conduct,
transaction, or occurrence set forth or attenpted to be set forth
inthe original pleading.” Feb. R Qv. P. 15(c)(2).

The Governnent concedes Rul e 15 applies in 8 2255 proceedi ngs.
Every circuit that has addressed this issue agrees the Anti-
Terrorism and Effective Death Penalty Act’s one-year statute of
l[imtations, 28 U.S.C. 88 2244(d) (1) and 2255, does not render Rule
15 i napplicable to federal habeas proceedi ngs. See, e.g., Cal deron
v. Ashmus, 523 U S. 740, 750 (1998) (Breyer, J., concurring)
(unl ess expressly governed by statute, Rule 15 applies in habeas
proceedi ngs); Fama v. Commir of Corr. Servs., 235 F.3d 804, 814-16
(2d Gir. 2000) (applying Rule 15 to both 88 2254 and 2255 noti ons);
Ant hony v. Canbra, 236 F.3d 568, 576-77 (9th Cr. 2000) (applying
Rule 15 to 8 2255 notion), cert. denied, 121 S. C. 2576 (2001);
United States v. Espinoza-Saenz, 235 F.3d 501, 503-04 (10th Gr.
2000) (8 2255 notion); United States v. Thomas, 221 F.3d 430, 436
(3d Gr. 2000) (Rule 15 applies to 8 2255 as |l ong as the petitioner
is not seeking “to add an entirely new claim or new theory of
relief”.); Davenport v. United States, 217 F. 3d 1341, 1344-46 (11th
Cr. 2000), cert. denied, 121 S. . 1232 (2001); United States v.
Pittman, 209 F.3d 314, 317-18 (4th Gr. 2000); United States v.
Craycraft, 167 F.3d 451, 457 (8th Gir. 1999).



Mor eover, the Governnent is of the opinion that the proposed
anendnent — counsel’s alleged failure to convey a plea offer —
relates back to Saenz’'s permtted 1997 suppl enent concerning the
clainms that trial counsel was ineffective because, inter alia, he
did not sufficiently communicate with Saenz and “Defendant never
had any offer for a plea”.

The district court, by adopting the magi strate judge’s report
and recommendations, denied Saenz’s notion as timne-barred. W
review for abuse of discretion a district court’s decision
concerni ng anendnent of pleadings. E.g., Union Planters Nat’
Leasing, Inc. v. Wods, 687 F.2d 117, 121 (5th Cr. 1982). An
erroneous | egal conclusion constitutes an abuse of discretion.
E.g., In re Coastal Plains, Inc., 179 F.3d 197, 205 (5th Gr.
1999), cert. denied, 528 U.S. 1117 (2000).

Because the Governnent responded to Saenz’s suppl enental
nmotion in 1997, Saenz was required to seek | eave fromthe district
court to again anmend his 8 2255 notion. See FeD. R Qv. P. 15(a).
The district court ruled Saenz’s notion was tinme-barred, w thout
expl aining the basis, Rule 15 or otherw se, for doing so. |n other
words, it should have stated the underlying legal basis for its
finding a tinme-bar, including determ ning, under Rule 15, whether
the anendnent related back to Saenz’s original pleading and
“consider[ed] such factors as prejudice to the opposing party,
undue delay, repeated failure to cure deficiencies with prior
anendnent, bad faith, dilatory notive and futility of amendnent”.

Union Planters, 687 F.2d at 121.



L1l
Therefore, we VACATE that portion of the judgnent denying
| eave to suppl enent concerning Saenz’s allegedly not receiving a
plea offer fromhis trial counsel and REMAND to the district court
for further proceedings consistent with this opinion, including
deci di ng whet her the supplenent should be allowed under Federal
Rule of G vil Procedure 15.

VACATED i n PART and REMANDED



