IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT  Untea siates Courtot appeai

FILED
March 6, 2008

No. 06-31060 Charles R. Fulbruge llI
Clerk

NORWEGIAN BULK TRANSPORT A/S

Plaintiff - Appellant

V.
INTERNATIONAL MARINE TERMINALS PARTNERSHIP

Defendant - Appellee

Appeal from the United States District Court
for the Eastern District of Louisiana

Before KING, STEWART, and PRADO, Circuit Judges.
PER CURIAM:

The judgment of the district court dismissing plaintiff-appellant’s
complaint is affirmed for the reasons given by the district court in its excellent
Order and Reasons entered August 31, 2007, which we adopt. A copy of the
Order and Reasons is attached hereto.

AFFIRMED. Costs shall be borne by appellant.



UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF LOU SI ANA

NORWEG AN BULK TRANSPORT A/ S G VIL ACTI ON
VERSUS NO.  05-1978

| NTERNATI ONAL MARI NE TERM NALS SECTION "R" (3)
PARTNERSHI P AND | MI' STEVEDORES

CO.

ORDER AND REASONS
This is an action brought by Plaintiff, Norwegi an Bul k

Transport, A/'S, against Defendant, |nternational Marine
Term nal s Partnership, for breach of a maritine contract and
tort. Both parties have filed cross notions for sunmmary
judgnent in this matter. For the follow ng reasons, the
Court GRANTS Defendant’s notion for sunmmary judgnent and

DENIES Plaintiff’s cross-noti on.



l. BACKGROUND

Plaintiff Norwegian Bul k Transport is a foreign vessel
operator based in Bergen, Norway. On March 19, 2004, NBT
entered into a tine charter agreenent w th Bul khandl i ng
Handynmax, AS, an entity located in Gslo, Norway. The
agreenent called for NBT to becone the tine charterer of the
shi ppi ng vessel, MV Unterwal den, upon delivery by its
owners, Bul khandling. After the voyage, but not by a
specific time, the vessel was to be returned to its owners
at a safe port anchor on the M ssissippi R ver, nost likely
Nine Mle Anchorage. (Def.’s Ex. B, at Clause 75). As part
of the agreement, NBT agreed to pay Bul khandling $28, 750 per
day including overtine for use of the vessel.

On the sane day that NBT signed the tine charter
agreenent wi th Bul khandling, NBT entered into a voyage
charter agreenment with Eranmet Comlog North Anerica, Inc.,
under which Eranet woul d use the vessel for the
transportati on of about 40,000 netric tons of nanganese ore.

The ore was to be delivered to the | ocation of Defendant



International Marine Termnals Partnership. |M owns a dry
bul k cargo offloading and transfer facility on the banks of
the M ssissippi Rver near Myrtle Gove, Louisiana. At the
time, IMI and Eranet were already parties to a transfer
agreenent that called for IM to offload ore fromEranet’s
vessl es to open barges at a rate of 12,000 netric tons per
day. (Def.'s Ex. D). The transfer agreenent also stated
that “IMI will reinburse Eranet for vessel denurrage
incurred resulting fromIM™s failure to performas |isted
above.” (1d.).

The parties agree that on May 2, 2004, the MV
Unterwal den arrived at the IMI Termnal in Mrtle Gove at
6:00 a.m The parties further agree that | Ml began
of fI oadi ng manganese ore at 6:45 p.m that day and fini shed
at 1:40 a.m on May 5, 2004. Because the MYV Unterwal den
was carrying 39,755.42 netric tons of manganese ore, the
transfer agreenent between IMI and Eranet required IMI to
conpl ete of fl oadi ng operati ons and any necessary repairs
wthin 3.31 “lay days” in order to fulfill its contractual

obligations. (Decl. of Scott C. Becnel, at T 4). |M used
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only 2.28 days to finish offloading the vessel, thus 1.03

| ay days remai ned under the transfer agreenent.

At sone point during the offloading of the vessel, | M
caused the vessel to be damaged. |MI started to nake
necessary repairs while the vessel was still docked at

Mrtle Grove. After conpletion of the offl oading, the
captain of the vessel asked IMI to permt the vessel to

| eave | MI" s dock and travel to Nne MIle Anchorage. |IM
agreed to this request because it could conplete the repairs
at Nne MIle Anchorage.

At 3:35 a.m on May 5, 2004, the MV Unterwal den
departed for NNne M|l e Anchorage, where it arrived at 6:30
a.m that sane day. Upon arrival at NNne M| e Anchorage,
the vessel took on bunkers (i.e., fuel), a process that it
conpleted at 12:40 p.m that afternoon. |MI personnel
finished the repair work at 9:25 p.m At this point, .20
| ay days remai ned under the transfer agreenent. |If the tine
required to sail to Nne MIle Anchorage and to take on
bunkers is not included, .57 |ay days woul d have remai ned

under the transfer agreenent at the tine |IMI finished the
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work it was contractually obligated to perform Eranet has
not invoked the denmurrage clause in its Transfer Agreenent
with | M,

NBT sued | MI, asserting that the repairs done by | M at
Nine Ml e Anchorage prevented NBT fromreturning the vessel
to its owners, Bul khandling, at 6:30 a.m when the vessel
first arrived at Nne Mle Anchorage. As a result, NBT
all egedly incurred expenses of $19,680.79 for the additional
14 hours and 55 mnutes of charter hire that it was charged
before it returned the vessel to its owner at 9:25 p. m

Both I MI' and NBT now nove for summary judgnent.

1. TIMELI NESS

As an initial matter, plaintiff opposes defendant’s
notion for sunmary judgnent on the grounds that it is
untinely. The Court required pretrial notions in this
action to be filed and served in sufficient tine to permt
themto be heard no later than July 26, 2006. Under Local

Rule 7.2E, all civil notions nmust be filed “not | ater than



the fifteenth day preceding the hearing date.” Plaintiff
contends that all notions had to be filed by July 11, 2006.
Rul e 16 of the Federal Rules of Cvil Procedure gives
this Court broad discretion over scheduling matters. (See
Fed. R Cv. P. 16(b)). Under the Court’s scheduling order,
the notion for summary judgnent was due by July 11, 2006.
Defendant filed the notion on July 25, 2006, and m ssed the
deadl ine. The Court nevertheless finds that it is in the
Interests of justice to allow defendant to submt the notion
for summary judgnent. The period of tine between the
deadl i ne and when the Defendant actually filed was m ni mal ,
and the plaintiff does not denonstrate that this two-week
delay significantly prejudiced it in any neani ngful way.
Therefore, the Court excuses defendant’s delay in submtting

the notion for sunmary judgnent.

L. LAW AND DI SCUSSI ON
A Summary Judgnent Standard
Summary judgnent is appropriate when there are no

genui ne issues as to any material facts, and the noving
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party is entitled to judgnent as a matter of |law. See FED.
R Qv. P. 56(c)); Celotex Corp. v. Catrett, 477 U S. 317,
322-323 (1986). A court nust be satisfied that no
reasonable trier of fact could find for the nonnoving party
or, in other words, "that the evidence favoring the
nonnoving party is insufficient to enable a reasonable jury
to return a verdict in her favor." Lavespere v. Ni agara
Mach. & Tool Wrks, Inc., 910 F.2d 167, 178 (5th Gr. 1990)
(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249
(1986)). The noving party bears the burden of establishing
that there are no genuine issues of material fact.

If the dispositive issue is one on which the nonnovi ng
party will bear the burden of proof at trial, the noving
party may satisfy its burden by nerely pointing out that the
evidence in the record contains insufficient proof
concerning an essential elenment of the nonnoving party’s
claim See Celotex, 477 U.S. at 325; see al so Lavespere,
910 F.2d at 178. The burden then shifts to the nonnoving
party, who nust, by submtting or referring to evidence, set
out specific facts show ng that a genui ne i ssue exists. See
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Cel otex, 477 U.S. at 324. The nonnovant may not rest upon

t he pl eadi ngs, but nust identify specific facts that
establish a genuine issue exists for trial. See id. at 325;
Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr.

1996) .

B. Anal ysi s

Def endant I MI' noves for sunmmary judgnent based on two
| ndependent grounds. First, |IMI argues that under Robins
Dry Dock & Repair Co. v. Flint, 275 U S. 303 (1927),
maritinme |aw precludes NBT's clains for econom ¢ damages in
this action because NBT does not own the property that
sust ai ned physi cal damage, nor does it have a contract with
IMI with respect to the property. Second, |MI asserts that
general maritinme | aw precludes NBT' s cl ai ns because | MI' had
free use of the vessel for the entire period of lay days it
was accorded under the transfer agreenent with Eranet.

Robi ns Dry Dock established the principle that in the
absence of a contract, a tine charterer nmay not recover from
a docki ng conpany for |oss of use of a vessel danmaged by the
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docki ng conpany, as the charterer does not own the vesse

and suffers no physical damage to its own property. In

Robi ns, the enpl oyees of a dry dock negligently danaged a
vessel during ordinary nmai ntenance. The vessel was subj ect
to a charter agreenent at the tine, so the damage deprived
the charterer of the use of the vessel. The charterer did
not have to pay the vessel owners charter hire while the
repairs took place, but the charterer still sued the dry
dock for loss of use of the vessel as a result of the extra
tinme needed to repair the danage. The Court denied the
charterer’s claimbecause it was not an intended beneficiary
of the drydocking contract between the vessel owners and the
dry dock, and because no tort claimarose sinply because the
charterer had a contract with the vessel owners. Justice
Hol nes wote, “[Als a general rule, at least, a tort to the
person or property of one nman does not neke the tort-feasor

| iable to another nerely because the injured person was
under a contract with that other unknown to the doer of the

wong.” |d. at 309.
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The Fifth CGrcuit continues to apply the Robins Dry Dock
principle to nost nmaritine cases, carving out an exception
only for cases involving a collision between two vessel s not
in privity of contract. See Anoco Transport Co. v. SS MASON
LYKES, 768 F.2d 659 (5th Cir. 1985). In Anobco, the SS MASON
LYKES collided wwth the MV AMOCO CREMONA, seriously
damagi ng both vessels. The MASON LYKES was carrying cargo
that was not danaged in the accident, but the cargo had to
be noved fromone ship to another in order to continue its
transport, which resulted in higher costs for the cargo
owners. The Fifth Crcuit held that the cargo owners coul d
proceed in tort against the owners of the AMOCO CREMONA to
recover those extra costs, even though the cargo owners
suffered only econom c | osses and were not owners of the
damaged vessel. Id. at 668. In the collision context, the
Court found that the vessel owner and the cargo owners were
engaged in a common venture, in which they shared the risks
of the voyage, and thus the cargo owners coul d recover

econom c | osses. | d.
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Since the Anbco Transport decision, the Fifth Grcuit
has acknow edged that it has not recognized exceptions to
the rule in Robins Dry Dock outside of the context of
collision cases. See, e.g., Cargill, Inc., v. Doxford and
Sunderl and, Ltd., 785 F.2d 1296, 1298 (5th Cr. 1986) (“Even
If the traditional rule — permtting cargo to proceed
directly against a non-carrying tortfeasor for danages
arising froman injury to the carrying ship - were extended
to non-collision cases, an extension that we do not here
adopt or endorse...”). NBT argues that two decisions in
this district reflect an expansion of the Aroco Transport
exception to non-collision cases. See Ferronet Resources,
Inc. v. Chenoil Corp., 1992 W. 142411 (E.D. La. June 9,

1992) (McNamara, J.); Showa Line, Ltd. v. D versified Fuels,
Inc., 1991 W 211527 (E.D. La. Cct. 1, 1991) (Arceneaux,

J.). Those decisions however do not guide the Court’s
analysis in this case. In Ferronet Resources, the
defendant’s actions were intentional, not negligent, and the

def endant was aware of the plaintiff’s contract with the
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owner of the vessel. 1992 W. 142411, at *1. |In Showa Line,
Judge Arceneaux relies only on collision cases to find that
the plaintiff may be able to recover for |oss of use. 1991
W. 211527, at *1. The plaintiff also alleged fraud and an
intentional tort, “taking the clains out of the Robins Dry
Dock paraneters as well.” |d. Because the Fifth Crcuit
has not expanded the Anbco Transport decision to cases
outside of the collision context, the Court finds that this
case is governed by the principle of Robins Dry Dock
Furthernore, the facts of this case closely mrror those
i n Robins Dry Dock, making it proper to apply the Robins Dry
Dock principle here. |In both cases, the plaintiff was not
the actual owner of the vessel, but instead sought damages
for loss of use of a vessel it had chartered. |[If anything,
the plaintiff in this case was even nore renoved fromthe
def endant than in Robins Dry Dock, since Eranet served as an
I nterveni ng charterer between NBT and | MI. Additionally,
just as the dry dock conpany in that case was unaware of the

exi stence of the charter party, |IM was al so unaware of any
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agreenents anong other parties besides the transfer
agreenent it had with Eranet, an agreenent with which I Ml
conplied.* (Decl. of Scott C. Becnel, at | 5).

As a result, it is comercially unreasonable to subject
IMI to two different sets of performance expectations — the
one set forth in the transfer agreenent that |IMI fol |l owed,
and another created after-the-fact by a party whose
exi stence was unknown to IMI during its perfornmance of
of fl oadi ng operations. Further, NBT had the opportunity to
protect itself against |osses of this nature when it
negotiated its voyage charter agreenent with Eranet, and it

did not do so.

L IMI conplied with its agreenent with Eranet because it conpl et ed
both offloading and repairs within the 3.31 |lay days provided in the
contract. |IMI had free use of the vessel during lay tine. See, e.g.,
Hell enic Lines, Ltd. v. Commodities Baggi ng & Shipping, Process Supply
Co., Inc., 611 F. Supp. 665, 671 (D. N.J. 1985); Intercon. Trans. Co. V.
I ndia Supply M ssion, 261 F. Supp. 757, 758 (S.D.N. Y. 1966). Thus, when
| M conpl eted al | di scharge operati ons and repairs before the expiration
of the 3.31 lay day period, it conplied with its contract with Eranet.
NBT ni stakenly relies on NOLI SEMENT (Omers) v. Bunge & Born, (1917) 1
K.B. 160, for the proposition that I Ml |lost control of the vessel once
it conpleted offloading operations. As the Southern District of New
York noted, that holding was based on a “separate and specific clause
in the charter party,” not on a general principle of nmaritime |aw
Intercon. Trans. Co., 261 F.Supp. at 759.
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Al l owi ng NBT to recover danages agai nst | M woul d
vitiate the policy behind Robins Dry Dock, nanely the
prevention of w despread rippling out of liability that can
occur if suits in tort are permtted wthout pragmatic
limtations. The Suprene Court established such a
limtation in maritine law, and this case fits squarely
wthinit. As such, under Robins Dry Dock, IMI is entitled

to summary judgnent as a matter of |aw

' V. CONCLUSI ON

For the foregoing reasons, the Court GRANTS Defendant’s
notion for sunmary judgnent and DENIES Plaintiff’s cross-

not i on.
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