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PER CURI AM ™~

Foll ow ng our remand of this case to the district court, it

hel d a tel ephone conference with counsel and di scussed resolving in

‘District Judge of

the Eastern District of
desi gnati on.

Texas, sitting by

""Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



a "paper trial" the remaining i ssues of whether damages were caused
by the acts of the defendant and, if so, the neasure of those
damages. The court then proceeded to resolve these two issues
W t hout an evidentiary hearing.

We find no clear indication fromthe record that the defendants
agreed to a resolution of these issues without a traditional trial.
In fact, the record indicates to the contrary. Defense counsel, in

a menorandum responding to the court’s mnute entry regarding the

t el ephone conference, stated that “clearly sone testinony,
especially cross-exam nation of the plaintiff’s witnesses, wll be
required.” Also, in defendant’s nenorandum in opposition to

plaintiff’s notion for determ nation of damages, counsel asserted
that i ssues of fact and | aw were presented as to “whether or not the
newly alleged damages were the natural consequences of said
of fending acts.” In that sane nenorandum counsel challenged
whet her the governnent had established that defendants coul d have
foreseen the bankruptcy and the ultinmate damages cl ai ned under the
Smal | Busi ness Adm ni stration’ s(SBA) damage nodel , presented for the
first tinme after remand.

In sum the record does not reflect the defendants' consent to
the procedure followed by the district court in resolving these
issues without a trial. W, therefore, vacate the judgnent of the
district court and remand this case so that the SBA can anend its
conplaint to allege the nature of the damages it now cl ains, all ow
the defendants to respond and after opportunity for pre-trial
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di scovery - and in the absence of a stipulation to the contrary -
to resol ve these i ssues by established summary judgnent procedures
or trial.

VACATED AND REMANDED.



