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Manuel Mbreno- Mercado (Moreno) appeal s the sentence inposed
followng his guilty-plea conviction of being know ngly and
unlawful ly present in the United States after previously having
been deni ed adm ssion, excluded, deported, or renoved subsequent
to an aggravated felony conviction, in violation of 8 U S.C
8§ 1326(a) and (b). Mdrreno argues that the district court erred
i n enhancing his sentence under U S.S.G 8§ 2L1.2(b)(1) (A (il)

based on his prior Texas robbery conviction under Tex. PeENaL CoDE

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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ANN. 8 29.02 (Vernon 1999). He al so argues that the enhancenent
provisions of 8 U S.C 8§ 1326(b) are unconstitutional.

Robbery is expressly listed as a crine of violence in the
comentary to 8§ 2L1.2. See 8§ 2L1.2, cnt. n.1(b)(iii). This

court recently held in United States v. Santi esteban-Hernandez,

469 F.3d 376, 378-82 (5th Cr. 2006), that the Texas robbery
statute, 8 29.02, qualifies as the enunerated of fense “robbery”
for 8 2L1.2 purposes. Mrreno' s argunents are alnost identical to

the argunents nade in Santiesteban-Hernandez, 469 F.3d at 378-82,

and therefore do not provide a basis for relief.

In light of Apprendi v. New Jersey, 530 U S. 466 (2000), and

subsequent Suprene Court precedent, Myreno chall enges the

constitutionality of 8 1326(b)’s treatnent of prior felony and
aggravated fel ony convictions as sentencing factors rather than
el enrents of the offense that nust be found by a jury. Mreno’s

constitutional challenge is foreclosed by A nendarez-Torres v.

United States, 523 U. S. 224, 235 (1998). Although he contends

that Al nendarez-Torres was incorrectly decided and that a

majority of the Supreme Court would overrule Al nendarez-Torres in

light of Apprendi, we have repeatedly rejected such argunents on

the basis that Al nendarez-Torres remains binding. See United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. C. 298 (2005). WMreno properly concedes that his

argunent is foreclosed in light of Al nendarez-Torres and circuit
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precedent, but he raises it here to preserve it for further
revi ew

The district court’s judgnent is AFFI RVED



