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PER CURIAM:”

The plaintiff filed an employment discrimination suit against a state agency and
individual defendants, and the district court granted the defendants’ motion to dismiss
pursuant to the Eleventh Amendment. We affirm.

Cornelius Sullivan filed an age discrimination charge with the EEOC after his

employer, the University of Texas Heath Science Center at Houston Dental Branch

"Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin 5THCIR. R. 47.5.4.



(UTHSC), alegedly terminated hisemployment in violation of federal law. The EEOC later
transmitted a copy of the charge to the Civil Rights Division of the Texas Workforce
Commission. Aspart of itsinvestigation into Sullivan's claims, the EEOC requested certain
documents and responses from UTHSC. |n response to these requests, UTHSC submitted
various documents, including a“ position statement” and alist of faculty members. Notably,
at no point during the EEOC investigation did UTHSC allegethat it wasentitled to immunity
from Sullivan’s claims under the Eleventh Amendment. The EEOC subsequently issued a
dismissal and notice of rightsinwhich it claimed to be unable to conclude whether UTHSC
violated any statutes. Sullivan then filed acomplaint in federal district court alleging state
law defamation as well as discrimination in violation of the Age Discrimination in
Employment Act of 1967 (ADEA). Sullivan named UTHSC and three individual UTHSC
administrative officersasdefendants. The defendants moved to dismissunder Federal Rules
of Civil Procedure 12(b)(1) and 12(b)(6), arguing that the Eleventh Amendment barred
Sullivan’ ssuit. The court granted the motion and dismissed all claims without explanation.
Sullivan appeadls.

Wereview Eleventh Amendment immunity determinations de novo.! It isundisputed
that UTHSC, as an arm of the state, is entitled to Eleventh Amendment immunity absent

Congressional abrogation or voluntary waiver.? Sullivan has failed to argue on appeal that

'United Sates v. Tex. Tech Univ., 171 F.3d 279, 288 (5th Cir. 1999).
2See Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977).
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the individual defendants are not entitled to immunity, nor has he argued that his state law
defamation claims against the individual defendants should not have been dismissed.
Accordingly, he has waived these potential arguments and we do not address them.?

In Kimel v. Florida Board of Regents, the Court held that the ADEA does not
abrogate Eleventh Amendment immunity because the ADEA could not be enacted pursuant
to section five of the Fourteenth Amendment.* Sullivan therefore argues that the State of
Texas, through various actions, has voluntarily waived its Eleventh Amendment immunity
from ADEA claims. Sullivan first argues that the defendants waived Eleventh Amendment
immunity by participating in the EEOC investigation without raising an immunity defense.
According to Sullivan, the defendants submitted themselvesto federal jurisdiction under the
EEOC and thuswererequired to raisetheir Eleventh Amendment immunity in order to avoid
waiving the defense. Sullivan cites no authority for this argument, and we find it contrary
to our established precedent.

As we recently noted in Meyers ex rel. Benzig v. Texas, a State waives Eleventh
Amendment immunity “either if (1) the state voluntarily invokes federal court jurisdiction,
or (2) the state makes a ‘ clear declaration’ that it intends to submit itself to federal court

jurisdiction.”> The defendants’ failure to raise the defense in the EEOC proceedingsis not

3See United Sates v. Thames, 214 F.3d 608, 612 n.3 (5th Cir. 2000); see also
FeD. R. App. P. 28(8)(9)(A).

528 U.S. 62, 83-84 (2000).

°410 F.3d 236, 241 (5th Cir. 2005) (citing Coll. Sav. Bank v. Fl. Prepaid Postsecondary
Educ. Expense Bd., 527 U.S. 666, 675-76 (1999)).
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a “voluntary invocation” of federal court jurisdiction.® Likewise, the failure to raise the
argument is not a “clear declaration” that the State waived its Eleventh Amendment
immunity. Sullivan claimsthat thedefendants, in“voluntarily appear[ing], respond[ing], and
actively participat[ing]” in the EEOC investigation, gave a “clear declaration” that they
intended to submit to federal court jurisdiction. However, the “clear declaration” that
Meyersreferencesis sometype of statutory declaration of the State’' sintention to be bound.
A State makesaclear declaration of itsintent to waive Eleventh Amendment immunity “only
where stated ‘ by the most express language or by such overwhelming implication fromthe
text as [will] leave no room for any other reasonable construction.””” In this case, the
defendants’ participation in the EEOC proceedings is in no way related to a statutory
declaration of any intention to submit to federal court jurisdiction.

Sullivan also argues that since the defendants failed to request a referral or deferral
of Sullivan’s complaint from the EEOC to the Texas Workforce Commission, they
necessarily “declared” their intention to submit to federal court jurisdiction because they
agreed that the EEOC would handle the claims. This argument failsfor two reasons. First,
it appearsto implicate thetheory of constructivewaiver, under which aparty will be deemed
to have waived immunity through its actions. To the extent that Sullivan is relying on a

constructive waiver theory his argument must fail, as the Supreme Court has explicitly

®See Gunter v. Atl. Coast LineR.R. Co., 200 U.S. 273, 286 (1906); Lapidesv. Bd. of Regents
of the Univ. Sys. of Ga., 535 U.S. 613, 624 (2002); Meyers, 410 F.3d at 250.

"Edelman v. Jordan, 415 U.S. 651, 673 (1974) (citation omitted) (emphasis added).
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rejected the theory in the Eleventh Amendment immunity context.®

Second, it failsto distinguish between the EEOC and afederal district court. Sullivan
argues that since filing with the EEOC is a prerequisite to filing in the district court,’ the
defendants’ participation in the EEOC proceeding is tantamount to a “submi[ssion of] its
rights for judicial determination.”*® Sullivan cites no authority for this proposition and
otherwisefailsto makeacompellingargument for it. Furthermore, the EEOC doesnot retain
independent adjudicatory authority. Rather, its authority is limited to “endeavor[ing] to
eliminate any such alleged unlawful employment practice by informal methods of
conference, conciliation, and persuasion.”** Itisonly if theseinformal methodsfail that the
EEOC can sue in federal court as a plaintiff.* Thus, there is little reason to equate the
EEOC investigation with proceedings in a district court, and it is incorrect to say that the
defendants, by participating in the EEOC investigation, necessarily agreed to submit their
rights for judicial determination. They certainly did not make a “clear declaration” to that
effect.

Sullivan also arguesthat Texas hasstatutorily waived Eleventh Amendment immunity

8Coall. Sav. Bank, 527 U.S. at 683-84.

9See 29 U.S.C. § 626(d) (2000) (“No civil action may be commenced by an individua under
this section until 60 days after acharge aleging unlawful discrimination has been filed with the Equal
Employment Opportunity Commission.”).

19See Meyers, 410 F.3d at 244 (citing Gunter, 200 U.S. at 284-85).
1142 U.S.C. § 2000e-5(b) (2000) (emphasis added).

1242 U.S.C. § 2000e-5()(1) (2000).



from ADEA claims. The standard for determining whether a State has statutorily waived
Eleventh Amendment immunity isastrict one.** Asstated previously, “[t]he Court will give
effect to a State’ swaiver of Eleventh Amendment immunity only where stated by the most
express language or by such overwhel ming implication from thetext as[will] leave no room
for any other reasonable construction.”** Sullivan arguesthat Texas has specifically waived
its right to sovereign immunity from ADEA claims through various provisionsin the Texas
Labor Code. However, none of the provisions Sullivan cites contain any “ express|anguage”

that waives Eleventh Amendment immunity from ADEA claims.™® Nor is there an
“overwhelming implication from the text” that Texas has waived Eleventh Amendment
immunity. At most, the statutes Sullivan cites imply that Texas has agreed to share
jurisdiction over employment discrimination charges brought before state or federal

administrativeagencies. Sullivanrelieson Port Authority Trans-Hudson v. Feeney*® to show
that jurisdictional provisions can waive Eleventh Amendment immunity, but hisrelianceis
misplaced. In Feeney, the statutory provisions at issue specifically said that the States

“consent to suit.”*” Since none of the provisions Sullivan citesmakesany “clear declaration”

3See Coll. Sav. Bank, 527 U.S. at 675.
“Port Auth. Trans-Hudson v. Feeney, 495 U.S. 299, 305 (1990) (quotations omitted).

1°See TEX. LABOR CODE ANN. 88 21.005, 21.201(a), 21.100, 21.204(b), 21.211. (1996 &
Supp. 2005).

16495 U.S. at 299.

17]d. at 302-03 (1990).



of Texas's consent to be sued, Feeney does not support his clams. Because Sullivan fails
to show any “clear declaration” or the existence of any “overwhelming implication,” we
reject his statutory waiver arguments.

Sullivan next argues Texas waived its Eleventh Amendment immunity from ADEA
claimsby accepting federal funding. He basesthisargument onthealleged “ plain language”
of 42 U.S.C. § 2000d-7(a)(1), under which “[a] State shall not beimmune under the Eleventh
Amendment of the Constitution of the United Statesfrom suit in Federal court for aviolation
of section 504 of the Rehabilitation Act of 1973 [29 U.S.C.A. 8§ 794], title IX of the
Education Amendments of 1972 [20 U.S.C.A. § 1681 et seq.], the Age Discrimination Act
of 1975 [42 U.S.C.A. 8§ 6101 et seq.], title VI of the Civil Rights Act of 1964 [42 U.S.C.A.
§ 2000d et seq.], or the provisions of any other Federal statute prohibiting discrimination
by recipients of Federal financial assistance.”*® Sullivan claimsthis statute saysthat a State,
by accepting federal fundsinwhatever form, waives Eleventh Amendment immunity against
discrimination suits.

An accurate reading of 42 U.S.C. § 2000d-7(a)(1) invalidates Sullivan’s argument.
The question is whether the ADEA is a “Federal statute prohibiting discrimination by
recipients of Federal financial assistance.” Clearly it is not. The ADEA prohibits age
discrimination by “employers,” not by those who receive federal financial assistance. The

fact that many employers receive federal assistance does not mean that the ADEA is a

1842 U.S.C. § 2000d-7(a)(1) (2000) (emphasis added).
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“statute prohibiting discrimination by recipients of Federal financial assistance.” Texas's
general acceptance of federal funding does not waive its Eleventh Amendment immunity

from discrimination suits.

* % % % %

Congress has not abrogated Eleventh Amendment immunity from ADEA claims, and
Texas has not voluntarily waived its immunity. Sullivan’s suit is therefore barred by the

Eleventh Amendment. We AFFIRM.



