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Mari o Jaine Trevino-Flores (Trevino) appeals the sentence
i nposed by the district court following his guilty plea
conviction for aiding and abetting in the possession with the
intent to distribute marijuana. As his sole argunent on appeal,
Trevino argues that the district court inproperly considered his
crimnal history in determ ning the anmount of his downward

departure under U S. S.G § 5K1.1.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The Governnent noves to dismss Trevino s appeal on the
basis of the plea agreenent, which contai ned a wai ver-of - appeal
provi sion providing that Trevino waived his right to appeal
except an “upward departure fromthe USSG sentencing issues
only.”

The record reflects that Trevino' s waiver was know ng and

voluntary. See FED. R CRM R 11(b)(1)(N); United States V.

Robi nson, 187 F.3d 516, 518 (5th Cr. 1999). Gyving the | anguage

in the waiver its ordinary and natural neaning, see United States

v. Cortez, 413 F.3d 502, 503 (5th GCr.), cert. denied, 126 S. C

502 (2005), Trevino reserved only the right to appeal a sentence
that represented an upward departure fromthe recommended
Sentencing Guidelines range. Trevino cites to no authority
supporting his assertion that the term “upward departure” could
al so be a reference to a sentence greater than that which he
subj ectively expected.

Because Trevino’s issue on appeal does not fall within the
preserved exclusion to the valid waiver of appeal, it is barred.
The Governnent’s notion to dismss the appeal is denied as noot
because a valid appeal waiver does not inplicate our

jurisdiction. United States v. Story, 439 F.3d 226, 230-31 (5th

Gir. 2006).

AFFI RVED; MOTI ON DEN ED.



