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Jose Jinenez, Texas prison # 1028536, pleaded guilty on
February 8, 2001, to aggravated assault and injury to a child,
and was sentenced to 15 years and 20 years, respectively.
Jimenez’ s conviction and sentence were affirnmed on appeal and the
Court of Crimnal Appeals refused his petition for discretionary
review. Jinmenez subsequently filed state applications for habeas
relief, which were denied.

On Septenber 21, 2002, while his petition for discretionary
review was still pending, Jinenez filed his first federal habeas
petition, which challenged a disciplinary action. Jinenez had
been found with three pills and assessed a puni shnent of 30 days

comm ssary restriction and a change in line classification, which

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



he conpl ai ned violated his due process right by “affecting [his]
mandatory rel ease date.” This petition was ultimately di sm ssed.

On June 8, 2004, Jinmenez filed his second 8§ 2254
application, at issue here, which challenged his conviction on
several grounds. The nagistrate judge determ ned that the
petition was successive, and the district court adopted the
magi strate judge’s findings and concl usions, ordering transfer of
the matter to this court.

We are faced here with two questions: (1) whether
Jinenez’s current petition is successive because it follows an
earlier habeas petition challenging a disciplinary action,”™ and
if so, (2) whether the court should grant his request to file a
successive petition.

Wth regard to the first issue, the Antiterrori smand
Effective Death Penalty Act (“AEDPA’) does not define what
constitutes a second or successive habeas petition, but “a
prisoner’s application is not second or successive sinply because

it follows an earlier federal petition.” 1nre Cain, 137 F.3d

234, 235 (5th Cr. 1998). Rather, this circuit finds that “a

| ater petition is successive when it: 1) raises a claim
chal l enging the petitioner’s conviction or sentence that was or
coul d have been raised in an earlier petition; or 2) otherw se

constitutes an abuse of the wit.” Id. And “‘the sole fact that

This court addresses sua sponte whether a 8§ 2254
petition is sucessive. See Crone v. Cockrell, 324 F.3d 833, 836
(5th Gr. 2003).




the new cl ai r8 were unexhausted when the earlier federal wit was

prosecuted will not excuse their omssion.”” Crone v. Cockrell,

324 F.3d 833, 837 (5th Cr. 2003) (quoting MGry v. Scott, 27

F.3d 181, 184 (5th Gr. 1994)).

Under these standards, Jinenez’s current habeas petition is
successive. The facts necessary to raise Jinenez’'s current
chal | enges to his conviction occurred before his initial habeas
petition, and Crone establishes that the failure to raise those
chal  enges is not excused nerely because they were unexhausted at
that time. 1d. This case presents no reason why the result
shoul d be different nerely because Jinenez chall enged the
adm nistration of his sentence before his conviction rather than
the other way around, as neither courts nor the AEDPA distinguish

between the two types of challenges. See Benchoff v. Colleran,

404 F.3d 812, 818 (3rd Cir. 2005). Qur circuit has a “strong

policy agai nst piecenealing clains,” Jones v. Estelle, 722 F.2d

159, 168 (5th G r. 1983), overrul ed on other grounds as

recogni zed by Saahir v. Collins, 956 F.2d 115, 119 (5th G

1992), and has hel d under conparabl e circunstances that a habeas
petition challenging a petitioner’s conviction for the first tine
was rendered successive by an earlier habeas chal |l enge seeking to

file an out-of-tine direct appeal. See United States v. Orozco-

Ram rez, 211 F.3d 862, 869 (5th Cr. 2000).
For this court to authorize the filing of a successive

8§ 2254 application, the petitioner nmust show that he:



(A . . . relies on a new rul e of

constitutional |law, nmade retroactive to cases

on collateral review by the Suprene Court,

t hat was previously unavail abl e; or

(B)(i) the factual predicate for the claim

coul d not have been di scovered previously

t hrough the exercise of due diligence; and

(ii) the facts underlying the claim if

proven and viewed in light of the evidence as

a whole, would be sufficient to establish by

cl ear and convincing evidence that, but for

constitutional error, no reasonable

factfinder woul d have found the applicant

guilty of the underlying offense.
28 U.S. C. 82244(Db)(2).

Jinmenez’s petition fails to satisfy this provision.

Al t hough he contends that his application relies on newy
di scovered evidence, the factual predicate for the clains was
known to himor could have been discovered through due diligence
before filing his first federal petition. And although he clains
that he is actually innocent of the crinmes for which he was
convicted, allegedly supported by the conplainant recanting his
accusations, he has at a mninumfailed to show by cl ear and
convi nci ng evidence that, but for constitutional error, no
reasonable jury would have found himguilty. The record shows
that Jinmenez testified under oath that he used a gun to shoot a
child and affirnmed that he was guilty during his sentencing
hearing, never testifying that he did not wweld a gun or that
soneone else fired the shot that injured the child.

Accordingly, IT IS ORDERED that Mowvant’s notion for

aut horization to file a successive habeas corpus petition is



DENI ED.



