IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60600
Summary Cal endar

PAT FULGHAM M KE BROCKS; JERRY BROCKS,
Pl aintiffs-Appellants,
vVer sus
WOCDMVEN OF THE WORLD/ OVAHA WOODMVEN LI FE
| NSURANCE SOCI ETY; ROBERT MARTI N,
Deceased; THE ESTATE OF ROBERT MARTI N,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissippi
USDC No. 1:98-Cv-230-JAD

March 27, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

The i ssue presented by this appeal is when did the plaintiffs’
cause of action for m srepresentation and/ or bad faith “accrue” for
purposes of determining if it was tinely filed under M ssissippi
law. The district court granted the defendant’s notion for sumary

judgnent holding that the plaintiffs’ claimwas untinely and thus

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



barred by then applicable section 15-1-49 of the M ssi ssippi Code.!?
Finding no error on the part of the district court, we affirm
The plaintiffs, Pat Ful gham M ke Brooks, and Jerry Brooks,
the naned beneficiaries of a $100,000 Ilife insurance policy
insuring their father, difton Brooks, argue that because they did
not have any vested rights to the proceeds of the insurance policy

until the death of the insured, see United States v. Tighe, 29

F. Supp. 680, 687 (S.D.Mss. 1964), their causes of action for
m srepresentation and bad faith could not have accrued before the
insured’s date of death. As a result of this “indisputable” fact,
the plaintiffs argue that the instant suit was tinely filed on
June 19, 1998, exactly one year to the day after the death of the
i nsured, because it was commenced within three years of its
“accrual .” See Mss. Code Ann. § 15-1-49 (West 1999) (providing
that “[a]ll actions for which no other period of limtation is
prescribed shall be conmmenced within three (3) years next after the
cause of such action accrued, and not after”). Thus, the
plaintiffs argue that the district court erred in granting summary

judgrment for the defendant.?

Ef fective March 12, 1990, M ssissippi Code 8§ 15-1-49 was
anended to shorten the period of limtations from six to three
years. For purposes of this appeal, we need not reach the i ssue of
whet her the six- or three-year period of Iimtations under section
15-1-49 is applicable in this case because under either period the
plaintiffs’ clains are tine barred.

2l n support of their argunent, the plaintiffs rely heavily on
the M ssissippi Suprene Court’s decisionin Callender v. Lanmar Life
Ins. Co., 182 So. 119 (M ss. 1938), characterizing it as being “on




The defendant, Wodnmen of the Wrld/ Omha Wodman Life
| nsurance Society, argues, and the district court held, that
M ssissippi’s then applicable general Si x-year statute of
limtations governing clainms for fraud and m srepresentation, see
M ss. Code. Ann. 8§ 15-1-49 (West 1989), began to run in May 1989,
the date the plaintiffs discovered the all eged m srepresentations
and the purported breach was antici pated. See M ss. Code Ann.
§ 15-1-67 (West 1999)(stating that the applicable statute of
limtations is tolled “[i]f a person |iable to any [sic] personal
action shall fraudulently conceal the cause of action from the
know edge of the person entitled thereto, . . . [until] the tine at
whi ch such fraud shall be, or with reasonabl e diligence m ght have
been, first known or discovered”). Thus, the district court held,

because the plaintiffs delayed filing their claimfor nearly nine

all fours” with the case at Dbar. Wile we agree with the
plaintiffs’ recitation of the facts in Callender--that the case
i nvol ves a m srepresentation at inception, allegations of notice of
the coverage differences, beneficiaries who wait until their claim
accrues before filing suit, and the defense of statute of
limtations--there are two critical facts that are absent: (1)the
i nsurance conpany in Callender “wongfully cancel[ed]” the policy;
and (2) the insurance conpany refused to pay the beneficiaries any

of the proceeds under the policy. See id. at 121. In such
ci rcunst ances, M ssissippi |aw provides that the beneficiaries may
either treat the policy as still in force, and wait until it is
payable, or they may bring a suit in equity to set aside the
cancel [ ati on. Id. The plaintiffs’ reliance on the Callender
“accrual” rule, however, is msplaced in the light of the factual
circunstances presented by this case. In the case at bar, the

plaintiffs have received the full proceeds to which they were
entitled under the ternms of the contract of insurance. Thus, they
are not entitled to the benefit of the “accrual” rule.



years after learning of the alleged fraudulent actions of the
defendant, it was tine barred.

After reviewng the parties’ brief, the record, and the
relevant case law, it is clear that any causes of action that the
plaintiffs may have had for msrepresentation and bad faith
“accrued” as of May 1989, the date that they becane aware of the
al l eged fraudulent actions on the part of the defendant.® The
record is clear that as of January 1989 the plaintiffs were aware
of the contents of the insurance police--that it was an “incl udes”
rat her than an “excludes” policy.* Further, on March 13, 1989, one
of the plaintiffs, Pat Ful gham notified the M ssissippi Departnent
of Insurance by letter that she believed that the insured, Cifton

Brooks, had been m sl ed and/ or defrauded by the defendant’s agent.

3For purposes of this appeal, we wll assune that under
M ssissippi law that the plaintiffs, strangers to a contract for
life insurance between the defendant and i nsured, have standi ng as
third-party beneficiaries to bring suit based on alleged
m srepresentati ons nade by the defendant to Brooks during contract
negotiations. See Barrett v. Coulett, 263 So.2d 764, 766 (M ss.
1972) (rejecting an attenpt by one person to assert a claim on
behal f of another and stating that each person has a protected
“right to elect not to sue”).

“An “includes” version of alife insurance policy includes the
cash surrender value of the certificate in the face value of the
certificate. At the date of death of the insured, the face val ue
of the certificate is paid to the beneficiaries. The cost of the
policy is based on the total anobunt at risk, which is the face
value of the certificate mnus the cash value of the certificate.
An “excl udes” version of a life insurance policy pays out a |arger
sum at death because it pays the beneficiaries the face val ue of
the policy plus the cash surrender val ue. Because the cost of the
“excludes” certificate is also based on the total amount at ri sk,
the cost of an “excludes” certificate is generally significantly
hi gher than an “incl udes.”



In response to this letter, on May 14, 1989, the defendant notified
Ful gham t hat it had reviewed the matter and found no
m srepresentati on had occurred. Thus, by at |east May 14, 1989,
the plaintiffs were aware of the defendant’s denial of any
fraudul ent actions in connection with the issuing of the insurance
policy. Consequently, any potential cause of action for fraud
grow ng out of this contractual relationship accrued as of that
tinme. Accordi ngly, because the plaintiffs filed their suit for
m srepresentation and bad faith after May 1995, it was untinely.

See Phillips v. New England Mutual Life Ins. Co., 36 F. Supp. 2d 345,

(S.D. Mss. 1998)(holding that “M ssissippi’s general statute of

limtations applies to clainms of fraud and m srepresentation,” and

di scussing the tolling provisions of Mss. Code Ann. 8§ 15-1-67).
Thus, the judgnent of the district court is

AFFI RMED



