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Conf er ence Cal endar

BILLY LEE SM TH,
Peti ti oner- Appel | ant,
ver sus
JAMES V. ANDERSON, SUPERI NTENDENT,
M SSI SSI PPl STATE PENI TENTI ARY; M KE
MOORE, The Attorney Ceneral of The
State of M ssi ssippi,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 1:96-CV-268-S-A

Oct ober 19, 1999
Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Billy Lee Smth, M ssissippi inmte #69235, appeals fromthe
judgnent of the district court denying Smith's application for
habeas corpus relief under 28 U S.C. § 2254. The district court
granted Smth a certificate of appealability on the issue whether
Smth was denied the effective assistance of counsel at his

robbery trial and subsequent direct appeal of his conviction and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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15-year sentence as a habitual offender. Smth contends that his

counsel was deficient for failing to challenge the habitual -
of fender portion of the indictnment, which appeared after the
phrase “agai nst the peace and dignity of the state,” in violation
of Mss. Const. art 6, 8§ 169.

Smth has not satisfied the test for postconviction relief

for ineffective assi stance of counsel set out in Strickland v.

Washi ngton, 466 U. S. 668 (1984). At the tinme of his trial in
1992 and when his direct appeal was filed in 1993, there was no
clear basis for an objection to the indictnent because McNeal v.
State, 658 So. 2d 1345 (M ss. 1995) had not yet been deci ded.
Therefore, the judgnent of the district court nust be affirned.

AFFI RVED.



