IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60342
Summary Cal endar

PERRI N HURDLE,
Pl ai ntiff-Appellant,
vVer sus
SEARS, ROEBUCK & COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(95-CV-247-BrR)

Oct ober 27, 1999

Before PCOLI TZ, JONES, and WENER, Crcuit Judges.
Per Curiam

In this appeal fromthe dism ssal of his enpl oynent
discrimnation suit, asserted under the Age Discrimnation in
Enpl oyment Act (“ADEA’), 29 U. S.C. § 621 et. seq., Plaintiff-
Appel lant Perrin Hurdle asks us to reverse the district court’s
grant of summary judgnent in favor of Defendant- Appell ee Sears,

Roebuck & Conpany. Hurdle conplains that the district court

" Pursuant to 5™ CIR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5™ CIR R 47.5.4.



erred in concluding that he failed to allege facts sufficient to
make out a prima facie case of age discrimnation.

The Suprenme Court’s decision in Hazen Paper Conpany V.

Bi ggins, 507 U S. 604 (1993), controls this case. Wether the

court applies the age discrimnation test applicable to

i ndi vi dual enpl oyee di scharges, see Price v. Marathon Cheese
Corp., 119 F.3d 330, 336-37 (5" Cir. 1997), or the one

applicable to reductions in force, see Wodhouse v. Magnolia

Hosp., 92 F.3d 248, 252 (5'" Gir. 1996), Hurdle bears the burden
of produci ng evidence that he was discrimnated agai nst because
of his age. The essence of Hurdle's conplaint is that he was

di scharged because his pension benefits were about to vest. The

Suprene Court explicitly stated in Hazen Paper, however, that “a

decision by [a] conpany to fire an ol der enpl oyee sol ely because
he... is «lose to vesting’ would not constitute discrimnatory
treatnent on the basis of age.” 507 U S. at 612. Such conduct
may be actionabl e under other substantive |aws, such as ERI SA,
but it does not involve the inaccurate and stigmati zing
stereotyping that is the essence of an ADEA claim |d at 611-12.
Hur dl e does not point to any other evidence that would
support the inference that he was discrimnated agai nst because
of his age. The new nmanagenent position created by Sears,
Roebuck & Co.’s restructuring and reorgani zation, a position to
whi ch Hurdl e argues he was entitled, was filled by a 57-year old

enpl oyee who was 9 years older than the 48-year old Hurdle.



Hurdl e sinply has presented no evidence that he was discrim nated
agai nst because of his age. As such, the decision of the

district court nust be

AFFI RVED.



