IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60330

VALERI E DAVI S, as Admnistratrix of the Estate of
Pear| Norwood and as Personal Representative of
the Wongful Death Beneficiaries of Pearl Norwood,
Deceased,
Pl ai ntiff-Appellant,

ver sus

DALE NORRI'S, MD; PARACELSUS SENATOBI A COVMUNI TY
HOSPI TAL, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
2:96-CV-175-B-B

May 30, 2000
Bef ore KING Chief Judge, GARWOOD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:”

Inthis nedical mal practice action, plaintiff-appellant Valerie
Davis (Davis), as admnistratrix of the Estate of Pearl Norwood
(Norwood) and as personal representative of the wongful death
benefi ci ari es of Norwood, appeal s the district court’s grant of directed

verdi ct infavor of defendants-appellees Dale Norris, MD. (Dr. Norris),

" Pursuant to 5THOR R 47.5, the Court has determned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



and Paracl esus Senatobia Community Hospital, Inc. (Senatobia)
(collectively, the Defendants). W reverse and renand.
Facts and Proceedi ngs Bel ow

On April 16, 1995, at approxi mately 10: 00 p. m, Norwood, a seventy-
ni ne year-old woman, was involved in an autonobile accident. An
anbul ance transported Norwood t o Senat obi a, i n Senat obi a, M ssi ssi ppi,
for emergency care, and she was admtted to t he enmergency room where
she was exam ned by Dr. Norri s who was t he ener gency r oomphysi ci an on
duty that evening.

Al t hough Nor wood was bl eedi ng froma three-centineter | aceration
above her |eft eyebrow, she appeared alert, oriented, and w t hout
| abored respiration or other physical distress. However, she did
conplain of pain in her right rib cage area. To aid in di agnosing
Norwood, Dr. Norris ordered the followng tests: a skull x-ray, a
cervical -spine x-ray, achest x-raywthright ribdetail, an al cohol
| evel test, a conpl ete bl ood count, and a pul se-oxi neter (whi ch neasures
t he anobunt of oxygen in the blood). After reviewing the results of
these tests, Dr. Norris diagnosed Norwood with afracture at her T-6
vertebrate, a fracture in her right rib cage, and a questionable
fracture at her CG3 vertebrate inher neck. Dr. Norris didnot order an
echocardi ogramor a CT scan. Infact, suchtests were not avail abl e at
Senatobia at thetine, as only an x-ray techni ci an was on duty duri ng
t he eveni ngs.

Nor wood r enai ned i n t he ener gency roomf or appr oxi nmat el y one hour



and forty mnutes. Dr. Norris then transferred her to the nedical -
surgery fl oor for twenty-three hour observation. At thistine, she was
alert andin stable conditionwthanormal bl ood pressure, respiration,
and pul se. Upon her transfer to the nedi cal -surgery floor, Dr. Parekh
t ook over her treatnent.

At approximately 6:10 a.m on April 17, a nurse observed that
Nor wood had coughed up bl ood-ti nged sputum Over t he next one-and- a-
hal f hours, Norwood’' s condition deteriorated. She becane unresponsive
and her vital signs were unstable. After eval uati ng Norwood, Dr. Parekh
contacted t he Regi onal Medi cal Center (RMC), al evel -one trauma center
i n Menphi s, Tennessee, and requested t hat Norwood be transferred t here.
The RMC accepted the transfer, and Norwood was airliftedtothe RMCfor
treat nent.

At the RMC, abattery of tests reveal ed t hat Norwood suffered from
achipfractureinher G3vertebrate, abrokenleft rib, abroken nose,
a fractured sub-bul bar area on the left, a fractured nedial orbital
wal |, a pul nonary contusion, |eft adrenal henorrhage, afracture of the
right pubic ranus, and a large ventricular septal defect. Her
ventricul ar septumdefect is acongenital heart defect resultingina
smal | hol e between the two | ower chanbers of the heart. Despite the
efforts of the nedi cal personnel at the RMC, Norwood di ed on t he nor ni ng
of April 18 as a result of nyocardial infarction, or a heart attack.

Davi s, on behal f of Norwood’' s estate and Norwood’ s wongful death

beneficiaries, filedsuit against Dr. Norris, Dr. Parekh, and Senat obi a



infederal district court, allegingthat Norwood di ed as aresult of a
| ack of adequate nedi cal care by Dr. Norris, Dr. Parekh, and the staff
at Senatobia. Specifically, Davis clained that if Norwood had been
transferred to the RMC earlier than she was, then she woul d not have
di ed.

Jurisdiction was based on a federal question raised by Davi s—an
allegationthat the failure to transfer Norwood to afacility with a
hi gher | evel of care viol ated t he Ener gency Tr eat nent and Acti ve Labor
Act (ETALA), 42 U.S. C. 8 1395dd. The district court |ater di sm ssedthe
ETALA claimw th prejudice, but retained the state | aw cl ai ns under
suppl emental jurisdiction. See 28 U.S.C. § 1367. Dr. Parekh was | ater
di sm ssed as a defendant in the action, and Davis’'s M ssissippi |aw
medi cal mal practice cl ai ns agai nst Dr. Norris and Senat obi a proceeded
totrial inApril 1999. At trial, Davis's expert, Janes P. Col enan,
1, MD. (Dr. Coleman), testifiedthat thelevel of care provided by Dr.
Norris did not neet the appropriate standard. Dr. Col eman st ated t hat
Dr. Norris shoul d have transferred Norwood to the RMCfor her toreceive
a nore thorough battery of tests. Thesetests, Dr. Col eman decl ar ed,
woul d I'i kel y have det ected her heart nalady intinme for her to be saved.
At the close of Davis’s caseinchief, thedistrict court granted the

Def endant s’ notion for judgnent as amatter of | aw. Davi s nowappeal s.

Di scussi on

We reviewa directed verdi ct de novo, appl yi ng t he sane st andard



as thedistrict court. See Becker v. Pai neWebber, Inc., 962 F. 2d 524,
526 (5th Gr. 1992). Accordingly, we viewthe facts, and any reasonabl e
i nferences that may drawn therefrom inthelight nost favorabletothe
non-novant, inthis case, Davis. See Enlowv. Ti shom ngo County, M ss.,
45 F. 3d 885, 888 (5th G r. 1995) (per curiam. “If the facts and
i nferences poi nt so strongly and overwhel mngly i nfavor of one party,
such t hat reasonabl e nen coul d not arrive at acontrary verdict, thethe
nmot i on shoul d be granted.” 1d. (citing Boeing Co. v. Shipman, 411 F. 2d
365, 374 (5th Cir. 1969) (en banc)). “Onthe other hand, if thereis
subst anti al evi dence opposed to the notions, that i s, evidence of such
qual ity and wei ght t hat reasonabl e and fair-m nded neninthe exercise
of inpartial judgnent m ght reach di fferent concl usi ons, the notions
shoul d be deni ed, and the case submttedtothejury.” Boeing, 411 F. 2d
at 374. However, a nere scintilla of evidence is insufficient to
present a question for the jury. See Enlow, 45 F.3d at 888.

Al t hough the record does not containthe Defendants’ notion for
directed verdict, thedistrict court’swittenorder, or atranscript
of the oral proceedi ngs concerning the directed verdict, the parties
concede that whether the grant of directed verdict, as to both Dr.
Norris and Senat obi a, i s appropri at e depends upon whet her Dr. Col eman’ s
testi nony establ i shes a fact questionas towhether Dr. Norris commtted
medi cal mal practice. Under Mssissippi law, to establish a fact
question for the jury, Davis nust present evidence that Dr. Norris

breached his duty to provi de t he appropri ate standard of care and t hat



the breach proxi mately caused the death of Norwood. See Pal ner v.
Biloxi Reg’l Med. Ctr., Inc., 564 So. 2d 1346, 1355 (M ss. 1990). Davis
contends that Dr. Col eman’ s testinony creates such a fact question. W
agr ee.

The di strict court admtted, w thout objection by the Defendants,
Dr. Col eman as a nedi cal expert. Dr. Colemantestifiedthat a conpetent
ener gency roomphysi ci an woul d have deci ded t hat Norwood’ s condition
requi red testing and nonitoring not avail abl e at Senat obi a and woul d
have sought a transfer directly fromthe energency roomto a hi gher-
|l evel facility rather than to the Senatobia “floor.” Dr. Col eman
further testified that Norwood woul d have survived if she had been
transferred directly fromthe energency roomand that the responsibility
for transferring Norwood rested wi t h her energency roomphysi ci an, Dr.
Norris.

The Defendants raise several points regarding Dr. Col eman’s
testi nony. None of them however, is conclusive andthereforefailsto
constitute grounds for judgnent as amatter of | aw. The Defendants rely
primarily on Dr. Col eman’ s testi nony about the willi ngness of anot her

facility toaccept atransfer.! |f another higher-1level facility woul d

1 Dr. Coleman testified as foll ows:

“Q \What basis again, do you have for saying that he [Dr.
Norris] needed to transfer this | ady [ Norwood] to a hi gher
| evel facility?

A Elderly female with apparent co-existing nedical

condi ti ons who had a si gni ficant blunt force trauma applied
wWthinjuriesto her forehead, C spine and chest, it should
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not have accepted the transfer of Norwood, then any al |l eged fail ure on
the part of Dr. Norris to seek a transfer could not have caused her
death. The Defendants rely on a hypothetical posedto Dr. Col enman on
cross-exam nation concerning the transfer of a female patient with
stable vital signs, a fractured rib and neck, and a |aceration.
However, this hypothetical did not include all the factors that Dr.
Col eman stated warranted a transfer of Norwood: an el derly patient with
co-exi sting nedical problenms who had suffered a blunt force traum
i ndicatingthe possibility of other injuries for which Senat obi a was not
equi pped. Therefore, the hypothetical failedtotrack these factors and
does not constitute concl usive evidence that atransfer woul d have been
rej ected.

The Def endants al sorely on Dr. Col eman’ s testi nony t hat Nor wood

be indicative of possible other injuries.
Q So we call up the doctor at the other facility-
A:  Uh- huh.

Q And we say that we have alady that is stabl e, has nornal
bl ood pressure, has normal respirations, who was al ert and
responsi ve and she has a cut over her left eye, she has a
fractured rib and a possi bl e fracture in her neck, and | want
to transfer her to your facility.

A: Wul d she be rej ected the way you describedit just then?
Q I'msorry?

A If it were described as you said, yes, | woul d probably
have to say, ‘Wl |, why don’t you keep her there?’ havi ng not

recogni zed anyt hi ng el se bei ng wong wi th her and descri bi ng
her like that.”



shoul d have been transferred when the nurse di scovered bl ood tinged
sputumt he norni ng of April 17. The Defendants correctly poi nt out that
t hi s di scovery di d not occur until several hours after Norwood had been
transferred to the care of Dr. Parekh. However, Dr. Col eman di d not
state that transfer was not indicated until this discovery, and his
testinmony inthis respect does not render unreliable as anmatter of | aw
his opinionthat Dr. Norris shoul d have transferred Norwood to a hi gher

| evel facility rather than admt her to Senat obi a. 2

2 Dr. Coleman’s testinony on this point states as foll ows:

“Q And what i s your opi ni on about t he approxi mat e cause of
Ms. Norwood’ s deat h?

A There’s afailuretorecogni ze evol vi ng energency, al so
failing to comuni cate t he changes of the patient and al so
failuretojust facilitateatransfer toapatient [sic] to
hi gher | evel of care.

Q And is that stated to a reasonabl e degree of nedi cal
certainty?

A Yes.
Q And who failed to do those things?

A | thinkinitially the mechanismof injury inthe energency
departnent, along wth the pattern of injury was
under est i mat ed.

I think that once the patient got to the floor and
coughed up the bl ood, at that point her bl ood pressure was
still sonmewhat | abile, I think had that been recogni zed as
asignificant lunginjuryinconbinationwththe decreasing
hemat ocrit, whi ch woul d have represent ed bl eedi ng, she woul d
have still had tinme to be transferred to a higher | evel of
care even at that late tine and probably al nost certainly
woul d have survived the encounter.

Q And whose responsibility was it toeffect this transfer
to a higher level of care facility?



The Def endants rai se a final point regardi ng Norwood’ s treat nent,
nanel y, that her ventricul ar septal defect was only di scovered after the
consultation of eight specialists at the RMC. This fact concerns
whet her Dr. Norris was negligent infailingto diagnosethe condition
hi msel f, not whet her he shoul d have transferred Norwood to a hi gher
| evel facility. Moreover, Dr. Coleman did not testify that Dr. Norris
was negligent for failingto make this diagnosisinthe enmergency room
rather, Dr. Coleman only found fault wth Dr. Norris’ s failureto order
a transfer.

To be sure, Dr. Col eman’ s testi nony cont ai ns sone i nconsi st enci es
and anbi gui ti es whi ch weaken t he evi dence of negli gence onthe part of
Dr. Norris; however, any shortcomngs in Dr. Col eman’ s testinony renai n
amatter for the jury toweighindetermning the credibility of his
opi nion. Therefore, we conclude that the district court erred in
granting a directed verdict in favor of Dr. Norris.?

Concl usi on

A | believeit rested bothwiththeinitial evaluation by
Dr. Norris and al so by t he nursing staff once t he bl ood was
seen and docunented.”

S\Wthregardtothe directed verdict grantedin favor of Senatobi a,
counsel for the Defendants conceded at oral argunent that Senatobia
woul d be vicariously liablefor the mal practice, if any, comm tted by
Dr. Norris, and that the case was tried on that basis and assunpti on.
See Hardy v. Brantley, 471 So. 2d 358, 371 (M ss. 1985) ( en banc).
Senat obi a does not contend, nor does the evidence suggest, that the
exceptionto the general rule of vicarious liability onthe part of a
hospital appliesinthis case. Nor does Senatobiacontendthat it was
entitled to judgnent as a matter of laweven if Dr. Norris was not.
Therefore, as we reverse the directed verdict granted in favor of Dr.
Norris, we also reverse as to Senat obi a.
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For the reasons stated, we reversethe district court’s grant of
directed verdict infavor of the Defendants Dr. Norris and Senat obi a and
remand the cause for further proceedi ngs not inconsistent herewth.

REVERSED and REMANDED.
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