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Before JOLLY, JONES, and BENAVIDES, Crcuit Judges.
PER CURI AM *

Petitioner, Rafael Contreras, is a federal prisoner
transferred to the United States under a prisoner exchange treaty?
to serve a Mexican sentence of 11 years, 6 nonths, inposed for
transporting 112 kil ograns of marijuana. The United States Parol e
Commi ssion (“the Conm ssion”) determ ned that the petitioner would
serve 51 nonths of inprisonnment followed by 36 nmont hs  of
supervi sed rel ease. Under 18 U.S.C. 8 4106A(b)(2), Contreras
appeal s the Comm ssion’s determnation. W affirm

Contreras’s main argunent is that the Conm ssion denied

him notice of and opportunity to comment on the bases for its

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

! Treaty on Execution of Penal Sentences, Nov. 25, 1976,
US -Mx., 28 UST 7399, T.I.AS No. 8718 [hereinafter
“Treaty”].



sentenci ng guideline determnation. The Conm ssion’s regul ations
state that, at a special transferee hearing, the Comm ssion nust
provide the transferee with notice of the proposed guideline
determ nations and an opportunity to coment on them See 28
CFR 8 2.62(h)(1)-(4). The hearing examner then mnekes a
gui del i ne-based recomendation as to a release date. Thi s
recomendation is reviewed by one or nore “executive” hearing
exam ners, who are not present at the hearing. See 28 C.F.R
8§ 2.62(h)(6). Wen two executive exam ners concur, they form a

“panel ,” which forwards a recommendation to the Conmm ssion for a
final decision. See 28 CF.R 8§ 2.62(h)(6); 28 CF.R § 2.23.

In Contreras’s case, two executive hearing exam ners
decided not to follow the hearing exam ner’s reconmendation as to
guideline range. Instead, they drewdifferent inferences fromthe
facts at issue, and they raised Contreras’s guideline range.
Contreras argues that he was entitled to coment on this
recal culation. |In particular, he contends that the Comm ssion’s
deni al of an opportunity to coment on this recal cul ati on viol ated
both the Comm ssion’s governing regulations and federal due
process. Because Contreras has challenged the Conm ssion’s
construction of its regulations, we review his claimde novo. See

Hansen v. United States Parole Conm ssion, 904 F.2d 306, 309 (5th
Cr. 1990).

Both of Contreras’s argunents, that the Conmm ssion
violated its regul ations as well as due process, are without nerit.

The record reflects that the Conm ssion fully conplied with the



requirenents of 8§ 2.62, its governing regulation. Petitioner
received notice in his postsentence investigation report? (“PIR")
that an acceptance of responsibility adjustnent would be at issue
during his transfer hearing. In his witten objections to the PIR,
petitioner’s counsel gave notice that a safety valve reduction
shoul d be at issue as well.® Thus, petitioner had notice that both
an acceptance of responsibility and a safety val ve adj ust nent woul d
be wunder consideration at the special transferee hearing.*
Moreover, the record reflects that petitioner had both the
“opportunity to comment upon the guideline estimte contained in
the postsentence investigation report . . . and to present
argunents and information relating to the Commssion’s final
gui deline determ nation and decision.” 28 CF.R 8§ 2.62(h)(4).
Once the hearing examner submts his recomended
guideline determnation to the executive hearing exam ners, there
is nothing in the Commssion’s regulations that requires the
executive hearing exam ners to give a prisoner further opportunity
to make his case. See 28 C.F. R § 2.23. The Commm ssi on may order
a rehearing at its discretion®, but no rehearing is required
provi ded that the Comm ssion bases its decision on the sane facts

that were at issue during the transferee hearing. See United

States v. Knight, 76 F.3d 86, 88 (5th Gr. 1996) (finding, in the

2 See 28 CF.R 8 2.62(c), “Postsentence report.”

3 See 28 CF.R 8§ 2.62(d),“Opportunity to object.”

4 See 28 CF.R 8§ 2.62(e), “Special Transferee Hearing.”
> 28 CF.R 8§ 2.62(i)(3).



context of a sentencing guidelines dispute, that if the defendant
has actual know edge of the facts on which the district court bases
an enhancenment or a denial of a reduction, the district court need
not provide defendant with notice of its grounds for making the
enhancenent or reduction). Here, the executive hearing exam ners
based their recommendation on the same facts that were at issue
during the transferee hearing. Contreras was aware of these facts
and, indeed, was able to advocate inferences fromthese facts that
were favorable to his case. The executive hearing examners did
not dispute these facts but rather drew different inferences from
them which dictated their different guideline recomendati on.
Nei t her can Contreras argue that he was entitled to nake
his case to the executive hearing exam ners because he did not
fully press his case during his special transferee hearing.
Contreras was on anple notice that the final gui del i ne
determnation rested wth the Comm ssion, not with the hearing
exam ner, and that the transfer hearing would be his only
opportunity to enter all his possible argunents into the record.
The Comm ssion’s regulations thenselves refer to the examner’s
“recomended” findings of fact, 28 CF. R 8§ 2.62(h)(6), and to the
Commi ssion’s “final guideline determ nation and decision.” 28
CFR 8 2.62(h)(4). Moreover, the hearing exam ner, at the close
of the hearing, rem nded petitioner that his decision was not
final. Finally, the Fifth Crcuit has nmade it clear that the
transferee hearing need not be conducted by a final decision naker.

See Hansen v. United States Parole Comm ssion, 904 F.2d 306, 311




(5th Cr. 1990)(permtting the special transferee hearing to be
conducted by hearing exam ners, wth the final rel ease
determ nation to be nmade by the Conm ssion.)

On the basis of the preceding review, this Court is
unabl e to conclude that the Comm ssion violated its regulations in
this action.® Nor is there any basis for concluding that the
Conmi ssion’s regulations violate due process.’ Contreras was
af forded a sufficient opportunity to offer both | egal and factual
argunents on the issues relevant to his sentencing. Finally,
because this Court finds that the Conmm ssion conplied fully wth
its regul ations, there is no need to consider Contreras’s argunents
for remand.

Accordingly, the decision of the United States Parole

Conmi ssion i s AFFl RVED

6 Unable to make an effective argunent that the Conm ssion
violated 28 CF. R 88 2.62, 2.23, Contreras argues that Federa
Rule of Crimnal Procedure 32 applies to transfer treaty
determ nations and that the Comm ssion violated Rule 32's notice
and hearing requirenents. This argunent is quickly di sposed of by
noting that there is no authority, either in the Commssion’s
i npl ementing statute, 18 U S.C. 8§ 4106A, or in its governing
regul ations, for applying Rule 32 to transfer treaty cases.
Contrary to Contreras’s assertion, Roeder v. United States Parol e
Comm ssion, No. 93-4114, 5th Grcuit, Sep. 10, 1993, does not
decide the question whether Rule 32 applies to transfer treaty
cases.

" Any suggestion by Contreras that the Comm ssion violated
due process by refusing to follow procedures mandated by its
internal policy guidelines is adequately countered by Janes v.
United States Parole Commi ssion, 159 F.3d 1200 (9th Cr. 1998).
There, on facts simlar to the instant case, the court held that
the Comm ssion’s internal policy manual did not create due process
rights in others. Janes, 159 F.3d at 1205.
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