IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50814
Summary Cal endar

W LLI AM WALLACE CAMPBELL,
Pl ai ntiff-Appellee,
vVer sus
PRI Cl LLA M LES, Etc.; ET AL.,
Def endant s,
PRI Cl LLA M LES, Chief Cassification Oficer,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-97-CV-692- TWP

 July 20, 2000
Before SM TH, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *
Pricilla Mles contends that the nmagistrate judge erred in
denyi ng her renewed notion for judgnent as a matter of |law. The
motion was tinely filed wwthin 10 days after entry of the

j udgnent under Fed. R Cv. P. 50(b). See Fed. R Cv. P. 6(a)

(computation of tine); see also Gaia Tech. Inc. v. Recycled Prod.

Corp., 175 F.3d 365, 373-74 (5th Cr. 1999). By noving for

judgnent as a matter of |aw under Rule 50(a) and Rule 50(b),

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 99-50814
-2 -

Ml es preserved her right to challenge the sufficiency of the
evidence. Gaia, 175 F.3d at 374. The magi strate judge's order,
denying the notion for judgnent as a matter of lawin part, is
revi ewed de novo. |d.

Mles is entitled to judgnent as a matter of lawif the
court determnes that "there is no legally sufficient evidentiary
basis" for the jury's decision. Fed. R Gv. P. 50(a)(1l); see
Gaia, 175 F. 3d at 374. The question whether the evidence was

sufficient is exam ned under the standard announced i n Boei ng Co.

v. Shipman, 411 F.2d 365 (5th Gr. 1969) (en banc), overruled on

ot her grounds, Gautreaux Vv. Scurlock Marine, Inc., 107 F.3d 331,

336 (5th Gr. 1997) (en banc):

Under Boeing, there nust be a conflict in
substantial evidence to create a jury question.
Substantial evidence is defined as evidence of such
quality and wei ght that reasonable and fair-m nded nen
in the exercise of inpartial judgnment m ght reach
different conclusions. Consequently, a nere scintilla
of evidence is insufficient to present a question for
the jury. Even if the evidence is nore than a
scintilla, Boeing assunes that sone evidence may exi st
to support a position which is yet so overwhel ned by
contrary proof as to yield to a notion for judgnent as
a matter of |aw

Gaia, 175 F.3d at 374-75 (internal quotation marks and brackets

omtted). This court considers "all of the evidence, draw ng al
reasonabl e inferences and resolving all credibility
determnations in the |ight nost favorable to the non-noving

party." Threlkeld v. Total Petroleum Inc., F.3d __ (5th

Cr. May 5, 2000), 2000 WL 554537, *4.
The jury determned that Mles, a chief classification
officer, had acted with deliberate indifference to threats made

agai nst Canpbell by other prisoners, in violation of Canpbell's
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ri ght against cruel and unusual punishnment under the Eighth
Amendnent. Canpbel | was awarded conpensatory and punitive
damages.

"Prison officials have a duty under the Ei ghth Arendnent to
protect inmates fromviol ence at the hands of other prisoners.”

Horton v. Cockrell, 70 F.3d 397, 400 (5th Cr. 1995). "The

plaintiff prisoner nust prove both that he is incarcerated under
conditions ‘posing a substantial risk of serious harm’ and that
the prison official's state of mnd is one of 'deliberate
indifference' to the prisoner's health or safety.” [d. at 400-01

(citing Farner v. Brennan, 511 U S. 825, 832-34 (1994)). To show

that Mles was deliberately indifferent to the risk that he would
be assaulted by other prisoners, Canpbell had to prove that Ml es
was "both 'aware of facts fromwhich the inference could be drawn

that a substantial risk of harm exists and that Mles actually
drew that inference. Horton, 70 F.3d at 401 (quoting Farner, 511
U S. at 837).

Ml es contends that her response to Canpbell's life-
endanger nent conpl ai nt was objectively reasonabl e based upon the
i nformati on she possessed and in light of her limted role in the
classification system "[P]rison officials who actually knew of
a substantial risk to inmate health or safety nmay be found free
fromliability if they responded reasonably to the risk, even if
the harmultimately was not averted." Farner, 511 U S. at 844.
This court has construed "Farner's 'respond reasonably' and

'reasonabl e neasures' language . . . to relate necessarily to

whet her the first, or objective, conponent of an Ei ghth Anendnent
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violation has been nade out.”" Hare v. Cty of Corinth, Mss., 74

F.3d 633, 649 n.5 (5th Cr. 1996) (en banc) (internal citation
omtted).
"bj ective reasonableness is a matter of law for the courts

to decide; not a matter for the jury." WIllians v. Braner, 180

F.3d 699, 702 (5th Gr.), clarified on reh'qg, 186 F.3d 633, 634

(5th Gr. 1999); see Lanpkin v. Gty of Nacogdoches, 7 F.3d 430,

434-36 (5th Gr. 1993). A trial my be necessary, however, when
underlying historical facts are in dispute which are material to
t he reasonabl eness determ nation. WIIlians, 180 F.3d at 703; see

Smth v. Brenoettsy, 158 F.3d 908, 912 (5th Gr. 1998). The

magi strate judge held that a reasonable jury could have held that
the "paucity" of Mles's investigation into Canpbell's life-
endanger nent conpl aint anounted to deliberate indifference.

Ml es contends that she was involved in only one of a series
of investigations regarding |ife-endangernent conpl aints | odged
by Canpbell and that nost of the evidence presented by Canpbel
concerned the actions of other individuals. Mles also contends
that she did not have deci sion-nmaking authority over Canpbell's
housi ng assignnment. The nmagi strate judge' s concl usi ons were
based upon evi dence presented regarding Ml es's individual acts
and om ssions. The fact that M|l es may have been foll ow ng
prison policy or that other individuals nay al so have been at
fault does not underm ne the nagistrate judge' s reasoning.

Ml es argues that her actions were objectively reasonable in
light of the fact that prisoners attenpt to mani pulate the prison

systemto their own advantage. Mles contends that it was her
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responsibility to determ ne whether the conplaint was a sham
The evidence did not show that M1l es concluded that the conplaint
was a sham only that she concluded that it was unsubstanti at ed.

Ml es argues that she did actually investigate Canpbell's
conplaint. Mles argues that she did not interview the persons
who were identified as a threat to Canpbell because to do so
woul d have endangered Canpbell. Mles argues that prison
adm ni strators should be deferred to in the execution of prison
policies related to prison discipline and security. The jury was
instructed on this point of law, it was presented with this
defense and rejected it.

The magi strate judge's ruling was not predicated on Mles's
failure to interview the particular inmtes who had been
identified as a threat to Canpbell, but on her failure to
i nterview anyone in Section 1 of 4 Building and in relying
unreasonably on another inmate's statenent that everyone in 4
Bui | ding knew of the threats. See Smith, 158 F.3d at 912
(hol di ng that question whether supervisor had responded
reasonably to |ife-endangernent conplaint, in |ight of 6,000
conplaint letters filed annually, presented a question for the
trier of fact which could not be addressed on interlocutory
appeal ). Although Mles's argunents provide reasons why the jury
coul d have found in her favor, it did not. The jury's verdict
was supported by substantial evidence under the Boeing standard.

M|l es argues that the evidence was insufficient to support
the award of punitive damages. "Under § 1983, punitive damages

may be awarded only if the official conduct is 'notivated by evil
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intent' or denpbnstrates 'reckless or callous indifference' to a

person's constitutional rights." Sockwell v. Phelps, 20 F.3d

187, 192 (5th GCr. 1994). The jury found that Mles "acted with
malice or willfulness or with callous and reckl ess indifference
to the safety or rights of the plaintiff." The magistrate judge
hel d, based upon his prior conclusion that the evidence was
sufficient to support the findings as to deliberate indifference,
that there was sufficient evidence showing that Mles acted with

reckl ess indifference. See Sibley v. Lemnire, 184 F.3d 481, 489

(5th Gr. 1999) ("It is . . . fair to say that acting or failing
to act wwth deliberate indifference to a substantial risk of
serious harmto a prisoner is the equivalent of recklessly

disregarding that risk."), cert. denied, 120 S. C. 1420 (2000).

Ml es has not shown that the nmagi strate judge erred in concl udi ng
that the punitive danage award was supported by substanti al
evi dence.

Ml es also argues for the first tinme on appeal that, because
she is no | onger enployed by the Texas Departnent of Crim nal
Justice or by the state, punitive damages are inappropriate in
this case because they will not deter future constitutional
violations. This claimcannot be raised for the first tine on
appeal because it does not involve a purely |egal question.

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991); see

Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999) .
Ml es also argues that the evidence is insufficient to

support the jury's award of conpensatory danages. Because this
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issue is raised for the first tinme on appeal, it cannot be

revi ewed. See Leverette, 183 F. 3d at 342.

Ml es contends that the nagistrate judge erred in denying
her Rule 60(b) notion on grounds of juror bias. Under Rule
60(b)(6), the trial court may relieve a party froma final
judgnent for any reason justifying relief fromthe operation of
the judgnent. Fed. R Cv. P. 60(b)(6). "A court may grant
relief under [Rule] 60(b)(6) only under extraordinary

circunstances.”" Heirs of Querra v. United States, 207 F.3d 763,

767 (5th Cr. 2000). The magistrate judge's order denying the
Rul e 60(b)(6) notion is reviewed for an abuse of discretion.

Maddox v. Runyon, 139 F.3d 1017, 1019 (5th G r. 1998).

Aletter witten by the juror in question to a | ocal
newspaper reflects the juror's state of mind after the trial and
does not show that the juror had an unfair bias against |aw
enforcenent officials prior to the trial. There is no reason to
believe that the juror's aninus toward a particul ar FDI C enpl oyee
in connection with a corporate bankruptcy would cause himto be
bi ased against a state corrections officer in an unrel ated
failure-to-protect case. The juror's failure to respond to
anot her question posed by the magi strate judge on voir dire was
not di shonest.

In an appeal fromthe denial of a notion for a newtrial,
this court has found no error in a direct crimnal appeal raising

the question of juror m sconduct under simlar facts. See United

States v. Doke, 171 F.3d 240, 246-47 (5th Gr.) (crimnal new

trial nmotion) (failure of one juror to disclose prior arrest and



No. 99-50814
- 8 -

of two other jurors to disclose unrelated civil lawsuits did not
"raise a material question concerning actual or inplied bias that

woul d necessitate a renoval for cause"), cert. denied, 120 S. O

250 (1999)). Under the nore narrow standard applicable to
appeal s fromorders denying Rule 60(b)(6) notions, there is no
basis for finding an abuse of discretion in this case. The
j udgnent i s AFFI RVED

Campbel | has noved for dism ssal of the appeal, arguing that
Mles failed to conply with the briefing schedule. The notion is
DENI ED

JUDGMENT AFFI RVED; MOTI ON DENI ED



