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ver sus
GARY L. JOHNSQON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. SA-99-CV-359
February 10, 2000
Bef ore JONES, DUHE, and STEWART, Circuit Judges.
PER CURI AM !

Eransom MIller, Jr., Texas prisoner #688067, appeals the
district court’s dismssal of his 42 U S.C. § 1983 action. Mller
argues that the district court erred inits determnation that his
cl ai ms nust be presented in a 8 1983 action rather than a 28 U. S. C
8§ 2254 habeas petition, the format he originally used to file his

cl ai ns. However, he asks this court to treat his petition as a

claimfor relief under 8 1983 if a habeas petition was the wong

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



vehicle for his clains. Because that is what the district court
did, this argunent need not be addressed.

M Il er argues that his due process rights were violated when
he was not revi ewed for parole before February 16, 1998, his parole
eligibility date. He also argues that the district court erred in
dism ssing his clains as noot. The district court correctly found
that, insofar as MIler was asserting that he was spending extra
time in prison unnecessarily, his claimnooted by the subsequent
deni al of parole. Moreover, the Due Process O ause does not
protect MIler’s alleged right to be placed into the parole review
process prior to his parole eligibility date. Texas prisoners
have no protected liberty interest in parole, thus they cannot
mount a chal l enge against any state parole review procedure on

procedural or substantive due process grounds. See Johnson v.

Rodri quez, 110 F.3d 299, 308 (5th Gr. 1997).

M Il er argues that the district court abused its discretion by
not appoi nting counsel to represent himand by not allowing himto
expand the record via discovery. This claimis frivolous. A 8§
1983 conplainant is not entitled to appointment of counsel absent

exceptional circunstances. See Uner v. Chancellor, 691 F.2d 209,

212 (5th Cr. 1982). Mller has adequately presented his clains
thus far w thout counsel, and he does not presently denonstrate
exceptional circunstances warranting the appoi ntnent of counsel.
As for his claimthat discovery should have been allowed, MIller
has not articul ated rel evant, di scoverable material to which he was

deni ed access.



Finally, MIler argues that his equal protection rights were
vi ol at ed because ot her i nmates were reviewed for paroleinatinely
fashion, and he was not. In order to state a claimfor the denial
of equal protection, MIler would have had to allege that he was
treated unfavorably in the parol e review process due to his race or
other inproper notive, and not just due to an inconsistent

application or result. See Thonpson v. Patterson, 985 F.2d 202,

207 (5th CGr. 1993). MIler has not nade such allegations of
i nproper notive.

The district court did not err in dismssing MIler’s action.

AFF| RMED.



