IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-50598

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

CHRI STOPHER MATTHEW LAMPRECHT,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
USDC No. A-95-CR-10-ALL-SS

August 16, 2000
Before JOLLY, H G3 NBOTHAM and EM LIO M GARZA, Crcuit Judges.
PER CURI AM *
I

Proceedi ng under the district court’s grant of a certificate
of appealability (“COA”), the petitioner, Christopher Lanprecht,
seeks review of the district court’s denial of his notion to
vacate, set aside, or correct sentencing pursuant to 28 U S C
§ 2255.

The district court granted Lanprecht’s petition for a COA

limted to three issues: (1) “whether the special condition of

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



supervi sed rel ease prohibiting the novant from using the Internet
or other conputer networks violated the novant’s first anendnent
rights”;! (2) “whether the novant received ineffective assistance
of counsel at sentencing when the novant’s counsel failed to file
a notice of appeal when the novant so requested”; and (3) “whether
the novant’s due process rights were violated when the District
Court restricted the novant’s first amendnent rights wi thout giving
noti ce that such restrictions would be considered.”? Finding that
Lanprecht’s clains lack nerit, we affirm the district court’s

deni al of habeas relief.

The petitioner does not raise this claimin his appellate
brief. Consequently, it is waived. See Ruiz v. United States, 160
F.3d 273, 274 (5th Gr. 1998)(stating that “issues not briefed on
appeal are waived”’); Mawad v. Anderson, 143 F.3d 942, 945 & n.1
(5th Gr. 1998).

2There is sone suggestion in the record that the petitioner
raised a claimin the district court relating to an all eged breach
of the plea agreenent by the governnent. |In his appellate brief,
the petitioner does not expressly forward any such argunent. The
only statenent in the petitioner’s brief that could be construed to
inplicate an alleged breach of the plea agreenent is his bald
assertion in the “Facts” section of the brief that the special
condi tions inposed on his supervised release “had no relation” to
hi s underlying noney | aundering conviction. However, because we
find that the special conditions inposed on the petitioner’s
supervised rel ease are directly related to his conduct that led to
hi s conviction for noney | aundering and that they are necessary “to
protect the public,” see U S. S.G 8§ 5F1.5 (discussing occupati onal
restrictions); see also 18 U. S.C. 3583 (West 2000) (di scussing the
factor that the trial court nust consider when inposing specia
conditions on supervised release), his claim lacks nerit. The
petitioner has failed to brief any other issue relating to an
al | eged breach of the plea agreenent. Any such claimtherefore is
wai ved. See Ruiz, 160 F.3d at 274.



|1
Lanprecht argues that he received ineffective assistance of
counsel when his attorney failed to file a notice of appeal
challenging his sentence--specifically, the condition of his
supervi sed rel ease’—-despite his repeated request. Lanpr echt
asserts that following his sentencing he told his attorney that he
wanted to appeal. Hs attorney told him that under the plea

agreenent he had waived his right to appeal.* Lanprecht argues

3The district court inposed three special conditions on
Lanprecht’s three years’ supervised release: (1) that Lanprecht
could not “be enployed where he is the installer, prograner, or
troubl e shooter for conputer equipnent”; (2) that he “my not
purchase possess, or receive a personal conputer which utilizes a
nmodeni; and (3) that he “may not utilize Internet or other conputer
net wor ks.”

‘Lanprecht’s pl ea agreenent contained the foll owi ng wai ver - of -
appeal provisions:

Def endant is aware that his sentence will be i nposed
inconformty with the Federal Sentencing CGuidelines and
Policy Statenents. The defendant is also aware that a
sentence i nposed under the Quidelines does not provide
for parole. Know ng these facts, defendant agrees that
this Court has jurisdiction and authority to inpose any
sentence within the statutory maximum set for his
of fense, including a sentence determ ned by reference to
the CGuidelines, and he expressly waives the right to
appeal his sentence on any grounds, including any appeal
right conferred by 18 U.S. C. § 3742. However, should the
court depart upwards fromits guideline cal culation, then
in that event, the Defendant could appeal t he
justification for and inposition of such an upward
departure, but no other issue as related to the
Sent enci ng Cui del i nes.

The Defendant is al so aware that his sentence has not yet been



t hat counsel’s advi se was erroneous, and that as a result, he | ost
his right to appeal the terms of his sentence.?®

In United States v. WIlkes, 20 F.3d 651 (5th Cr. 1994), we

addressed the claim of a 8§ 2255 petitioner that “he received
i neffective assi stance of counsel because his attorney . . . failed
to appeal his conviction or to inform [the petitioner] of his
ability to appeal.” 1d. at 653. In WIlkes, the petitioner pled
guilty to a charge of possession of “crack” cocaine wth the intent

to distribute. | d. at 652. Under his plea agreenent, the

determ ned by the Court. The Defendant is aware that any estinate
of the probable sentencing range that he may receive from his
counsel, the governnent or the probation office, is a prediction

not a promse, and i s not binding on the governnent, the probation
office or the Court. Realizing the uncertainty in estinmating what
sentence he will ultimately receive, the Def endant know ngly wai ves
his right to appeal the sentence or to contest it in any post-
convi ction proceeding in exchange for the concessions nmade by the
governnent in this agreenent. However, should the court depart
upwards fromits guideline calculation, then in that event, the
Def endant coul d appeal the justification for and i nposition of such
an upward departure, but no other issue as related to Sentencing
Qui del i nes.

SAs an initial matter, Lanprecht argues that the waiver in his
pl ea agreenent does not cover the special conditions inposed on him
as part of his supervised rel ease because the waiver only applies
to his sentence of inprisonnent. Specifically, Lanprecht argues
that while he “clearly waived the right to appeal his sentence of
i nprisonnment, the |anguage of the waiver nakes no reference
what soever to the term of supervised release or to its specia
conditions.” Lanprecht’s argunent is neritless in that it is in
direct contradiction to our statenment in United States V.
Benbr ook, 119 F. 3d (5th Gr. 1997), that “[a] period of supervised
release is part of the defendant’s sentence.” See id. at 341
n. 10.




petitioner had waived his right to appeal his sentence on direct
appeal and in any post-conviction proceeding, including a
proceedi ng under 28 U.S. C. § 2255, absent an upward departure. |d.
The court, discussing the nerits of WIlkes's claim of
i neffective assistance of counsel, stated:
Wl kes’s attorney cannot be considered deficient for
failing to raise clainms knowi ngly and voluntarily wai ved
in the process of plea bargaining. Under the plea

agreenent, W/l kes retained the ability to appeal only an
upward departure. The nmaxi num sentence prescribed for

841(a)(1l) is twenty years’ inprisonnent, five years’
supervi sed rel ease, a fine of $1,000,000, and a speci al
$50 special assessnent. W Il kes was sentenced to 121

nmont hs’ i npri sonnment, five years’ supervised rel ease, and

a $50 special assessnent. Hi s sentence falls within the

acceptabl e range, and no upward departure was i nposed.

[ Consequently,] noineffective assi stance canresult from

a failure to appeal his sentence as an inappropriate

departure. Counsel is not deficient for, and prejudice

does not issue fromfailure toraise alegally neritless

claim
ld. at 654 (citations omtted).

Turning to the instant case, Lanprecht pled guilty to one
count of noney laundering in violation of 18 U S.C. § 1956(a)(1).
Under the applicable sentencing guidelines, Lanprecht faced a
maxi mum sentence of 71 nonths inprisonment and a fine up to
$500, 000. Further, wunder 18 U S.C. § 3583(b), the court was
aut hori zed to sentence Lanprecht to “not nore than three years”

supervi sed release.® The court sentenced Lanprecht to 70 nonths

When i nmposi ng occupational restrictions on the defendant’s
term of supervised release, the trial court nust conply wth



i mprisonnment and three years supervised release.’ Consequently,
because the sentence Lanprecht received fell within the perinmeters
of the sentencing guidelines, the waiver contained in the plea
agreenent barred any appeal based on the terns of the sentence that

he recei ved. Thus, counsel was not ineffective for failingtofile

US S. G 5F1.5 which provides in relevant part:

(a) The court may inpose a condition of probation or
supervi sed release prohibiting the defendant from
engaging in a specified occupation, business, or
profession, or |limting the terns on which the
defendant may do so, only if it determ nes that:

(1) a reasonably direct relationship existed
bet ween the defendant’s occupation, business,
or profession and the conduct relevant to the
of fense of conviction, and

(2) inposition of such arestrictionis reasonably
necessary to protect the public because there
is reason to believe that, absent such
restriction, the defendant will continue to
engage in unlawful conduct simlar to that for
whi ch t he defendant was convi ct ed.

US S G 5F1.5.

As previously noted, given the nature of the underlying
of fense to whi ch Lanprecht pled guilty—theft and interstate resal e
of el ectroni c conponents—-and the w de discretion that trial courts
are afforded in determ ning what conditions should be inposed on
t he def endant’ s supervised rel ease, see United States v. Bird, 124
F.3d 667, 684 (5th G r. 1997)(stating that “this court reviews a
district court’s entry of special conditions of supervision for an
abuse of discretion”)(citations omtted), the special conditions
i nposed on Lanprecht’s supervised rel ease are reasonabl e.

The court waived any fine because of “the defendant’s
inability to pay.”



the requested notice of appeal, because any such appeal woul d have
been a futile gesture.
1]

As we have previously noted, the district court also granted
Lanprecht a COA on the issue of whether his “due process rights
were violated when the District Court restricted [his] first
anendnent rights without giving notice that such restrictions would
be considered.” Lanprecht argues that the district court’s failure
to provide him with pre-sentencing notice of its intention to
i npose special conditions on his supervised release resulted in a
violation of his constitutional right to due process. He fails to
identify any authority to support his contention that the Due
Process Clause requires trial courts to provide defendants with
pre-sentencing notice of their intentions to inpose special
conditions on terns of supervised release. However, he seens to
fold this argunment into a contention that Federal Rule of Crim nal
Procedure 32 requires notice of the court’s intention to inpose

conditions on his rel ease.?®

8The district court denied Lanprecht’s request for a COA on
the issue of whether the trial court’s failure to provide himw th
pre-sentencing notice of its intent to i npose special conditions on
his supervised release resulted in a violation of Federal Rule of
Crimnal Procedure 32. Thus, we are procedurally barred from
considering the nerits of this argunent in this appeal. However,
to the extent that Rule 32 and the Due Process Cause are
coextensive, we wi ||l assune that the chall enges rai sed by Lanprecht
to his sentence under Rule 32 are his due process argunents.



In United States v. MIls, 959 F.2d 516 (5th Gr. 1992), we

consi dered whether pre-sentencing notice of the inposition of
occupational restrictions on supervised rel ease was required under

Burns v. United States, 501 U S. 129 (1991),° or Federal Rule of

Crimnal Procedure 32. W concluded that the occupational
restrictions inposed on MIIs were not upward departures fromthe
sentencing guidelines and thus did not require pre-sentencing
notice to the defendant. |Instead, the occupational restrictions
were “sinply an exercise of the district judge’ s authorized
discretion to inpose additional ternms of probation or supervised
release.” 1d. at 519. In MIls we went on to state:

We do not believe it to be in the interest of justice or

the efficient adm ni stration of the sentencing process to

extend the notice requirenents of Burns to cases where

the defendant’s term of confinement is not at stake

Requiring trial judges to give prior notice of their

intent to i npose an occupational restriction would only

further encunber the |l engthy sentencing process w thout

adding anything to defendants’ existing procedural

prot ections.

ld.; see also United States v. Coenen, 135 F.3d 938, 942-43

(discussing MIls, and stating that when the special conditions
i nposed on the defendant’s supervised release are related to the

underlying of fense, pre-sentence notice is not required).

°l'n Burns, the Suprene Court stated that Rule 32 requires
sentencing courts to give the parties notice of its intent to
depart fromthe applicabl e sentenci ng gui del i nes, whet her upward or
downward, prior to sentencing. See Burns, 501 U S. at 138-39.



Per haps we shoul d al so nention that in an unpublished opi ni on,

United States v. Shugart, 1994 W 175416 (7th Cr. 1994), the

Seventh Circuit, addressed a due process challenge to the
i nposition of special conditions on a term of supervised rel ease
W t hout providing pre-sentencing notice. |d. at *2. The court
held that because the conditions of supervised release did not
constitute an upward departure, the inposition of such “conditions
of supervised release without notice of the specific provisions
prior to sentencing in no way violated [the defendant’s] right to
due process.” 1d. at *3.

In sum it is clear to us, that absent specific statutory
direction, when the special conditions inposed on a defendant’s
supervi sed release are consistent with those contenplated by 18
US C 8§ 3583 and/or US S .G 5F1.5 and do not constitute an
upward departure within the neani ng of Burns, neither Rule 32, nor
the Due Process O ause require the sentencing court to give pre-
sentencing notice of its intent to inpose such conditions.
Therefore, the failure of the district court to provide Lanprecht
wWth pre-sentencing notice of its intent to inpose special
conditions on his termof supervised rel ease provi des no basis for

habeas reli ef.



For the reasons stated herein, the judgnent of the district
court, denying habeas relief, is

AFFI RMED
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