IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41260
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE SANTOS MEDI NA- CAMPOSANG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-99-CR-245-1

August 1, 2000
Bef ore REAVLEY, DAVIS, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Jose Sant os Medi na- Canposano (Medi na) appeals the sentence
i nposed by the district court following his guilty-plea
conviction of illegal reentry into the United States foll ow ng
deportation in violation of 8 U S.C. § 1326. Medi na chal | enges
the characterization of his prior Texas conviction for cocaine
possessi on as an "aggravated fel ony" offense, which includes drug
trafficking, and the concom tant sixteen-level increase in his
base offense level under U S. S .G 8§ 2L1.2(b)(1)(A). He also

argues that the notice and specificity requirenents of due

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
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process are violated by designating his conviction of cocaine
possession as "drug trafficking."

We review the district court's application of the Sentencing
Gui delines de novo and its factual findings for clear error. See

United States v. Stevenson, 126 F.3d 662, 664 (5th Cr. 1997).

Medi na' s argunent that nere possession of a controlled
subst ance does not constitute "drug trafficking,” and therefore

is not an "aggravated felony" for purposes of 8§ 2L1.2(b), even if

it were not foreclosed by our decision in United States v.

Hi noj osa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997), is

unavailing. A "drug trafficking crinme" is defined in 18 U S. C

8§ 924(c)(2) to include "any felony punishable under the
Control |l ed Substances Act (21 U.S.C. §8 801, et seq.) . . . ." As
the of fense of possession of cocaine is punishable under the
Control |l ed Substances Act, see 21 U S.C. § 844(a), this argunent
must fail.

Medi na's contention that the term"drug trafficking" as used
by the Sentencing Guidelines is unconstitutionally vague and does
not provi de adequate notice is |ikewi se unavailing. Medinais
chal l enging a sentencing guideline, not a crimnal statute. "Due
process does not mandate . . . notice, advice, or a probable
predi ction of where, within the statutory range, the guideline

sentence will fall." United States v. Pearson, 910 F.2d 221, 223

(5th Gr. 1990).
Finally, Medina argues that the rule of lenity requires that
he be given a | esser sentence because the term "aggravated

felony" is subject to different interpretations. W are
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unpersuaded. The rule of lenity pronotes the constitutional
due- process principle "that no individual be forced to specul ate,
at peril of indictnent, whether his conduct is prohibited."” Dunn

v. United States, 442 U. S. 100, 112 (1979). "The rule of lenity

applies only when, after consulting traditional canons of
statutory construction, [a court] is still left wth an anbi guous

statute.” United States v. Shabani, 513 U S. 10, 17 (1994)

(enphasis added). In other words, it applies only "if after a
review of all applicable sources of legislative intent the

statute remains truly anbiguous." United States v. Cooper, 966

F.2d 936, 944 (5th Gr. 1992)(citation and internal quotation
marks omtted). Accordingly, the rule of lenity is a rule of

statutory construction, see Bifulco v. United States, 447 U. S.

381, 387 (1980); United States v. Brito, 136 F.3d 397, 408 (5th

Cir.), cert. denied, 523 U S. 1128, 524 U. S 962, 525 U S. 867

(1998), rather than a separate constitutional franmework for
raising clainms. W have already expressed our interpretation of

the term"aggravated felony" in our decision in H nojosa-lLopez.

See Hi noj osa-Lopez, 130 F.3d at 693-94.

Accordingly, the district court's judgnment is AFFI RVED



