IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-41238

UNI TED STATES OF AMERI CA
Plaintiff - Appellee

V.

BRUCE GALEN EVERETT,

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:98-CR-80-ALL)

Novenber 2, 2000

Before KING Chief Judge, PARKER, Circuit Judge, and KAZEN,"
District Judge.

PER CURI AM **

Bruce Galen Everett was convicted on two counts of being a
felon in possession of ammunition that had been shipped in
interstate comerce in violation of 18 U S.C. 8§ 922(g)(1) (2000).

The district court enhanced Everett’'s sentence under 8§ 4Bl.4 of

District Judge of the Southern District of Texas,
sitting by designation.

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R

47. 5. 4.



the U S. Sentencing Quidelines, finding that he was an “arned
career crimnal.” See U.S. SENTENCI NG GUI DELINES MANUAL 8§ 4Bl1. 4
(1998). Consequently, Everett was sentenced to 188 nonths in
prison on each count, to run concurrently. Everett tinely
appeal ed both the conviction and the sentence. For the foll ow ng
reasons, we AFFI RM
| . FACTS AND PROCEDURAL HI STORY

On Cctober 23, 1998, the Plano Police Departnent received a
domestic violence call at Everett’s residence. Several Plano
police officers were dispatched to Everett’s hone, and when they
arrived, they were net by a visibly upset Joanna Everett,
Everett’s wife. During the ensuing conversation with Ms.
Everett, she reveal ed that she feared her husband was “reverting
to his old ways” and was acting very paranoid and viol ent.
Moreover, Ms. Everett related to the officers that Everett kept
a pistol and ammunition hidden in the hone. Wile the officers
were speaking to Ms. Everett, Everett exited the house. Upon
i nvestigating the donestic disturbance, the police arrested
Everett for famly violence.?

After Everett was transported to the Plano Police
Departnent, Ms. Everett offered to take Oficer Jeff Rich into
the home and help himlook for the pistol. Ms. Everett led R ch

to the closet of the master bedroom where Rich di scovered an

1 Ms. Everett subsequently decided not to press charges
agai nst Everett and bonded himout of jail.

2



enpty pistol pouch and a pellet pistol. Ms. Everett inforned
Ri ch that her husband had anot her handgun in addition to the
pellet pistol. A further search, however, failed to reveal any
firearmns.

As another officer continued to search the closet, Ms.
Everett directed Rich to a chest of drawers in the naster
bedroom Ms. Everett identified the chest of drawers as her
husband’s. The chest of drawers was filled with mal e cl ot hing,
and auto parts were on top of it.?2 In the top drawer, which Ms.

Everett identified as “his drawer,” the officers found several
pocket knives and a nunber of | oose rounds of amrunition of
varying caliber. A further search of the chest of drawers
reveal ed no other ammunition.

On Cctober 28, 1998, Rich was contacted by Joe Patterson, a
speci al agent with the Bureau of Al cohol, Tobacco, and Firearns
(ATF). Based upon Rich’s account of the search of Everett’s
honme, Patterson applied for and was granted a search warrant to
search the Everett hone for firearns and ammunition. The ATF
executed the warrant on Cctober 30 and di scovered the seventeen
rounds of | oose amrunition observed by R ch during his search of

t he residence. In addition, the ATF unearthed three boxes of 9mm

ammunition in the bottomdrawer of the sane chest of drawers in

2 There was a second chest of drawers in the master
bedroom t hat contai ned only fenal e cl ot hing.
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whi ch the | oose anmunition was |located. No firearns were
di scover ed.

Everett was arrested and indicted on two counts of being a
felon in possession of ammunition in violation of 18 U S. C
8§ 922(g)(1). In the first count, Everett was charged with being
i n possession of the three boxes of 9nm ammunition. The second
count charged Everett with possession of the | oose ammunition.
After a jury trial, Everett was found guilty on both counts of
the indictnent and, based upon his status as an arned career
crimnal, was sentenced to 188 nonths on each count, with the
sentences to run concurrently.

Everett raises several issue on appeal, and we address each
in turn.

1. ADM SSIBI LITY OF EVERETT' S STATEMENT

First, Everett argues that a statenent he nade to Patterson
at the time of his arrest was inadm ssible because he was under
custodial interrogation at the tinme he nmade the statenent and had
received no Mranda warnings. After the amunition was
di scovered by the ATF, and Patterson nade an initial
determ nation that it had been manufactured outside the state,
Patterson radi oed the Plano police officers who had Everett under
surveill ance and requested that they detain him \Wen Patterson
arrived at the scene where Everett was being detained, he

approached Everett to arrest him At that tinme, Patterson



i ntroduced hinself and inforned Everett that he “was being
arrested for violations of the federal firearns laws.” To this,
Everett replied that he did not possess any firearns. Patterson
then stated that he was being arrested for being in possession of
ammunition. At that point, Everett |ooked at Patterson and
responded, “Hypothetically, | didn’t realize that a convicted
felon couldn’t possess ammunition.”

At the tine he nmade the statenent, Everett had not been
advi sed of his Mranda rights. Everett nmaintains that at the
time of the exchange, he was in custody, Patterson purposefully
engaged himin conversation, and such conversation “constituted
an interrogation within the broad neaning of the concept.” The
gover nnment responds that Everett’s statenment was voluntary and
was not in response to custodial interrogation.

A. Standard of Revi ew

M randa warni ngs nust be given prior to custodi al

interrogation. See United States v. Paul, 142 F.3d 836, 843 (5th

Cr. 1998). “The question of whether Mranda’'s guarantees have
been inperm ssibly denied to a crimnal defendant, assum ng the
facts as established by the trial court are not clearly

erroneous, is a matter of constitutional law, neriting de novo

review.” United States v. Harrell, 894 F.2d 120, 122-23 (5th

Cir. 1990); see also United States v. Gonzales, 121 F.3d 928, 938

(5th Gr. 1997). Inreviewing a ruling on a notion to suppress,
we view the evidence in the light nost favorable to the party
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that prevailed on the notion in the district court.® See
&onzal es, 121 F. 3d at 938.

B. Everett’'s Statenent Was Vol untary

and Adni ssi bl e

The parties do not contest that Everett was in custody at
the time of the statenent. At issue is whether the exchange
bet ween Patterson and Everett constituted “interrogation” within
the nmeaning of Mranda. “Custodial interrogation” has been
defined by the Suprene Court as “‘questioning initiated by |aw
enforcenent officers after a person has been taken into

custody.’”” 1llinois v. Perkins, 496 U S 292, 296 (1990)

(quoting Mranda v. Arizona, 384 U.S. 436, 444 (1966)).

Everett was, in fact, in custody at the tine he nade the
statenent, but this statenent was not in response to “questioning

initiated by | aw enforcenent officers.” See Gonzales, 121 F. 3d

at 939-40. Everett’'s statenent was voluntary; the police did not
ask hima single question. W recognize that “‘interrogation
under M randa refers not only to express questioning, but also to
any words or actions on the part of the police (other than those
normal |y attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incrimnating response

fromthe suspect.” Rhode Island v. Innis, 446 U S. 291, 301

3 W understand that the defense counsel nade an ora
nmotion to suppress Everett’s statenent prior to jury selection.
The court denied the notion. This information was not nmade part
of the record.



(1980) (footnote omtted). However, Everett’s statenent was not
initiated by “a neasure of conpul sion above and beyond t hat
inherent in custody itself.” 1d. at 300. |Indeed, his statenent
was not pronpted by Patterson, but was nade in response to being
informed of the circunstances warranting his arrest. As such,
t he exchange between Everett and Patterson cannot be
characterized as custodial interrogation, and the statenent was
t heref ore adm ssi bl e.
I1'1. SUFFI Cl ENCY OF THE WARRANT

Everett noved to suppress the amrunition di scovered during
the October 30 search, arguing that Patterson’s affidavit filed
in support of the search warrant failed to set forth facts
establ i shing probable cause. Therefore, Everett asserted that
the search was invalid. The district court denied Everett’s
notion to suppress, concluding that the evidence was adm ssibl e
because the good faith exception to the exclusionary rule applied
and that, in any event, Patterson’s affidavit was sufficient to

establ i sh probabl e cause.

A. Standard of Revi ew

When review ng the denial of a notion to suppress, we review
factual findings for clear error and review the district court’s

conclusion regarding the constitutionality of the |aw enforcenent



action de novo. See United States v. Kelley, 140 F. 3d 596, 601

(5th Gr. 1998). In reviewing a challenge to the sufficiency of
an affidavit supporting a search warrant, this court wll
consider the affidavit “independently of the district court and
[Is] not |[imted by the clearly erroneous standard of review”

United States v. MKeever, 5 F.3d 863, 865 (5th Cr. 1993)

(internal quotations and citations omtted) (alteration in
original). Nonetheless, the court “owes deference to the

magi strate’s determ nation of probable cause and . . . nust
construe the affidavit in a comon-sense manner.” 1d. (interna

quotations omtted) (quoting United States v. Jackson, 818 F.2d

345, 348 (5th Gir. 1982)).

B. Sufficient Probable Cause Existed

for the VWarrant

Everett argues that Patterson’s supporting affidavit was
“the equivalent of a ‘bare bones’ affidavit” because it was
“derived solely fromthe observation of | oose anmunition in a
dresser drawer” and thus |acked the necessary facts “fromwhich a
Magi strate [coul d] independently determ ne probabl e cause.”*
Mor eover, Everett contends that the affidavit failed to
denonstrate a “nexus” between the firearns and ammunition |isted

in the warrant and interstate commerce.

4 Everett al so asserts that the “conclusions rose to the
| evel of deliberate or reckless material m sstatenment”: however,
after a review of the record, we disagree.
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The governnent responds that under the good faith exception
to the exclusionary rule, the search was valid. Moreover, it
states that the district court alternatively found that even if
the good faith exception did not apply, probable cause existed
for the warrant.

We agree with the district court that sufficient probable
cause existed for the issuance of the search warrant. Under the
“totality of circunstances” test, Patterson’s affidavit in
support of the warrant is sufficient to establish probabl e cause.

See Illinois v. Gates, 462 U. S. 213, 238-39 (1983).

On Cctober 23, the Plano police officers discovered the
anmmunition in the top drawer of a chest of drawers that Everett’s
wi fe indicated was his. Mreover, Ms. Everett told the Plano
police officers that Everett kept a weapon and ammunition in the
home. After a telephone interviewwith Oficer R ch, Patterson
conposed an affidavit relating Rich’s account of Ms. Everett’s
statenents, as well as Rich’s personal observation of the
ammuni tion. Draw ng concl usi ons based upon his own experience,
Patt erson suppl enmented the affidavit with his know edge that the
type of ammunition described by Rich could not have been
manufactured in Texas and thus nust have noved in interstate
traffic.

These facts, under a totality of the circunstances anal ysis,
support that there was a “fair probability” that the amunition
would be found in Everett’s hone. See Gates, 462 U. S. at 238.
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Accordingly, the district court properly denied Everett’s notion
t o suppress.
| V. SUFFI Cl ENCY OF THE EVI DENCE
Everett contends that there was insufficient evidence to
support his conviction. To this end, Everett nade two notions
for acquittal during trial, both of which were denied by the
district court.

A. Standard of Revi ew

This court reviews the denial of a notion for a judgnent of

acquittal de novo. See United States v. De Leon, 170 F.3d 494,

496 (5th Gr. 1999). In doing so, we consider “‘whether, view ng
the evidence in the |ight nost favorable to the governnent, a
rational trier of fact could have found the essential elenents of
the of fense beyond a reasonable doubt.’” 1d. (quoting United

States v. Geer, 137 F.3d 247, 249 (5th Cr.), cert. denied, 524

U S. 920 (1998)).

B. The Evidence Was Sufficient to Support

t he Convi ctions

A conviction under 18 U . S.C. § 922(g)(1) requires the
governnent to prove that (1) Everett was a convicted felon; (2)
who know ngly possessed the ammunition; and (3) the ammunition
traveled in or affected interstate commerce. See 18 U.S. C

8§ 1922(g)(1); De Leon, 170 F.3d at 496. Everett stipul ated that
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he had a prior felony conviction. However, Everett argues that
the evidence was insufficient to prove he “possessed” the
ammuni ti on.

Possession may be either actual or constructive and may be

proved by circunstantial evidence. See United States v. Jones,

133 F. 3d 358, 362 (5th Cr. 1998); see also De Leon, 170 F. 3d at

496. A defendant may be found in constructive possession of the
ammunition if it is proven that he had “ownershi p, dom nion or
control over an illegal itemitself or dom nion or control over
the premses in which the itemis found.” De Leon, 170 F. 3d at
496. However, if two or nore persons jointly occupy the place in
whi ch the ammunition was di scovered, “nmere control or dom nion of
that place is, by itself, insufficient to establish constructive

possession.” United States v. Fields, 72 F.3d 1200, 1212 (5th

Cir. 1996). Additional evidence is required, and that evidence

must denonstrate “at | east a plausible inference that the

def endant had know edge of and access to the [contraband].” I1d.
Accordi ngly, because Everett and his wife jointly occupied

t he house and the bedroomin which the ammunition was found, we

nmust consider the additional evidence and determne if it creates

a “plausible inference” that Everett knew of and had access to

the anmunition. Although Everett clains that his dom ni on over

t he house was insufficient to establish possession® and that

5> Everett points to a nunber of cases in which a co-
i nhabitant of a dwelling had been found not to possess
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there was testinony at trial indicating that he did not own the
anmmuni tion, our review of the record | eads us to the opposite
concl usi on.

Everett points out that Ms. Everett testified that the
| oose amunition actually bel onged to her and that she had
inherited it fromher deceased father. As to the 9nm anmmuniti on,
Everett’ s enployee, Chris Odom testified that on October 29, he
had purchased sone cl eaning supplies for Ms. Everett at a |ocal
Wl - Mart and bought the 9mm ammunition for hinself. Odom cl ai ned
that when he left the supplies at the Everetts’ hone, he also
i nadvertently left the amunition.?®

Viewi ng the evidence in the Iight nost favorable to the
governnent and the credibility choices in favor of the verdict,

we find that there is sufficient evidence to support an inference

contraband. See, e.qg., United States v. Mergerson, 4 F.3d 337,
349 (5th Gr. 1993) (finding there was no evidence that defendant
was aware that there was a weapon in the house he shared with his
girlfriend). Everett’s reliance on these cases is unavailing.

For exanple, in Mergerson, the gun was found under the mattress;
the defendant had only lived in the apartnent for one nonth prior
to his arrest; and the defendant produced a pawn shop recei pt
denonstrating that the gun in question had been purchased by the
girlfriend before the defendant noved into the apartnent.

6 Odom was subsequently indicted on one count of
aggravated perjury. An investigation revealed that only one box
of 9mm anmmuni tion, as opposed to three boxes, was purchased on
the day Odom cl ai ned he bought the cleaning supplies and
anmunition. Moreover, the one box of ammunition purchased at the
| ocal WAl -Mart on that day was purchased by credit card, as
opposed to cash, with which Odom cl ai red he paid. Odom pled
guilty to one count of making false declarations before a court
in violation of 18 U . S.C. § 1623.
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that Everett had know edge of and access to the ammuniti on.
Everett owned the hone in which the anmunition was di scovered;
the ammunition was found in Everett’s chest of drawers’; and his
statenent to Patterson at the tine of his arrest inplied that he
knew ammuni ti on was in the house. Accordingly, we find that

there was sufficient evidence supporting Everett’s conviction.

V. DOUBLE JEOPARDY

The jury found Everett guilty of two counts of being a felon
i n possession of amunition. One count concerned the 9nm
ammuni tion located in the bottom drawer of Everett’s chest of
drawers, and the second count involved the | oose ammunition
di scovered in the top drawer. Everett was sentenced to 188
months in prison and five years supervised rel ease on each count,
wth the sentences to run concurrently. Moreover, Everett

received a fine of $17,500 ($8750 for each count)® and a speci al

" W note that when the | oose amunition was di scovered in
the top drawer of the dresser on Cctober 23, Ms. Everett told
the police not only that the drawer was her husband’ s, but that
she never went into it and that anything in the drawer woul d be
his property. There was no objection to the admssibility of
t hese hearsay statenents by Ms. Everett. Hearsay admtted
W t hout objection “‘is to be considered and given its natural
probative effect as if it were in law adm ssible.”” United
States v. Gresham 585 F.2d 103, 106 (5th Gr. 1978) (quoting
Daniel v. United States, 234 F.2d 102, 107 (5th Cr. 1956)).

8 Under 8§ 5E1.2 of the U S. Sentencing Guidelines, the
mninmmfine for a defendant with an of fense level of 33 is
$17,500 for each offense; however, the district court chose to
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assessnent of $200 ($100 for each count). Everett contends that
t hese sentences violate the Doubl e Jeopardy C ause of the
Consti tution.

A. Standard of Revi ew

Because Everett failed to object to the sentencing on both
counts at the sentencing hearing and raises the issue of double
jeopardy for the first tine on appeal, this court reviews his

sentence for plain error. See United States v. Pineda-Otuno,

952 F.2d 98, 105 (5th Cr. 1992) (addressing double jeopardy
clai munder plain error even though defendant failed to raise it

at trial).

B. There Was No Doubl e Jeopardy Viol ati on

Under Plain Error Review

The Doubl e Jeopardy C ause of the Fifth Anendnent prohibits
t he governnent fromcharging a single offense in several counts
and is intended to prevent nultiple punishnents for the sane act.

See United States v. Kinbrough, 69 F.3d 723, 729 (5th G r. 1995);

United States v. Berry, 977 F.2d 915, 918 (5th G r. 1992). The

Doubl e Jeopardy O ause nmay be violated even in a case of

concurrent sentences. See Ball v. United States, 470 U. S. 856,

864 (1985). Moreover, “for doubl e jeopardy purposes, sentences

are not truly concurrent where a mandatory special assessnent is

fine Everett a total of $17,500.
14



separately inposed on each conviction.” Kinbrough, 69 F.3d at
729; Berry, 977 F.2d at 920.
To ascertain whether Everett's sentences violate the Doubl e

Jeopardy O ause, we nust determne if separate and di stinct

prohi bited acts, made puni shable by | aw, have been commtted.’”

United States v. Lenons, 941 F.2d 309, 317 (5th Cr. 1991)

(quoting United States v. Swain, 757 F.2d 1530, 1537 (5th Cr.),

cert. denied, 474 U S. 825 (1985)) (considering whether

“continuous” schene to defraud was single offense or whether it

contai ned separate offenses). In United States v. Berry, the

court found that it was error to convict a defendant on three
counts of being a felon in possession of a firearmwhen a single
search yielded three firearns. See 977 F.3d at 919. The court
determ ned that, while it was not error to prosecute Berry on a
separate count for each weapon, convicting and sentencing himon
multiple counts violated Berry’'s rights under the Doubl e Jeopardy
Clause. See id. The Berry court suggested that had the
gover nnent denonstrated that Berry obtained the guns at different
tinmes, or stored themin different places, sentencing on three
separate counts m ght have been appropriate. See id. at 920.

As in Berry, double jeopardy is inplicated in this case
because Everett received a nandatory special assessnent of $100

for each count. See id.; see also U S. SENTENCI NG GU DELI NES MANUAL

8§ 5E1.3. Berry suggests that one nethod for obviating a
viol ation of the Double Jeopardy C ause in the case of the
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violations of 8§ 922(g)(1) at issue here would be to show that
Everett obtained the ammunition at separate tines. See Berry,
977 F.2d at 920.

The question presented, thus, is whether it is a permssible
inference to draw fromthe evidence presented at trial that
Everett obtained the ammunition on separate occasions. On
Cctober 23, Oficer Rich searched Everett’s chest of drawers and
di scovered only the | oose ammunition. The subsequent search on
Cct ober 30 revealed the three boxes of 9mm amunition in the sane
chest of drawers. Viewing this evidence in the context of a
plain error review, we conclude that it is certainly permssible
to infer that Everett obtained the ammunition at separate tines.
Therefore, we find no double jeopardy violation.

VI . SENTENCI NG DEPARTURE

Finally, Everett asserts that the district court erred in
applying the arned career crimnal guideline and enhancing his
sentence under 8§ 4B1.4 of the U S. Sentencing Guidelines. See
U.S. SENTENCI NG GUIDELINES MANUAL § 4B1.4. The district court
assessed Everett’s guideline calculations under 8 4B1.4 at an
of fense |l evel of 33 and a crimnal history category of IV, with a
sentenci ng range of 188 to 235 nonths. Accordingly, Everett was
concurrently sentenced on each count to the m ninum sentence of
188 nont hs.

A. Standard of Revi ew
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This court reviews the district court’s factual findings for
t he purposes of sentencing for clear error, and the court’s |egal

application of the Sentencing CGuidelines de novo. See United

States v. Franklin, 148 F.3d 451, 459 (5th Cr. 1998). W nmay

di sturb sentences inposed under the guidelines if the sentence is
““inposed in violation of law, as a result of an incorrect
application of the sentencing guidelines, or . . . outside of the
applicable guideline range and . . . unreasonable.”” United

States v. Fitzhugh, 984 F.2d 143, 146 (5th Cr. 1993) (citations

omtted) (alterations in original) (quoting United States V.

Acosta, 972 F.2d 86, 90 (5th Gir. 1992)).

B. Application of Arned Career Crininal Cuideline

Did Not Violate Ei ghth Anendnent

Everett concedes that the Presentence | nvestigation Report
accurately reflects that he had been convicted of three counts of
arnmed bank robbery and one count of an assault on a federal
officer. Moreover, Everett acknow edges that such convictions
can support the application of the arned career crim nal
gui delines. Nonethel ess, Everett argues that the enhancenent he
recei ved violates the Eighth and Fourteenth Anmendnents of the
Consti tution.

The Ei ghth Amendnent prohibits sentences that are grossly
di sproportionate to the crinme for which the defendant has been

convicted. See United States v. Gonzales, 121 F.3d 928, 942 (5th

Cr. 1997). For this analysis, we nust first conpare the gravity
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of the charged offense with the severity of the sentence. See

id.; Snmallwod v. Johnson, 73 F.3d 1343, 1347 (5th Cr. 1996).

Only if the sentence is grossly disproportionate nmay we consi der
whet her the sentence offends the Ei ghth Anendnent. See
Smal | wood, 73 F. 3d at 1347.

G ven the gravity of Everett’'s prior convictions® and the
evi dence produced at trial, a 188-nonth sentence is not grossly
di sproportionate to the crinme charged. Everett was convicted of
possessing ammunition. He was also a thrice convicted bank
robber. Accordingly, we find that the enhancenent under the
arnmed career crimnal guidelines did not violate the Ei ghth and
Fourteenth Amendnents in this case, and we conclude that the
district court did not err in enhancing Everett’s sentence under

this provision.

® This court considers the Suprene Court case of Runmel v.
Estelle, 445 U S. 263 (1980), to be the touchstone for
determ ning whether a sentence violates the Ei ghth Anendnent’s
proscription agai nst cruel and unusual punishnent. See
Snmal | wood, 73 F.3d at 1347-48. In Rummel, the Suprene Court held
that a sentence of life inprisonnment with an opportunity for
parole after twelve years did not constitute cruel and unusua
puni shment in a situation in which the defendant, convicted of
obt ai ni ng $120.75 by fal se pretenses, had two prior felony
convictions. See Rummel, 445 U.S. at 285. Qur decision that
Everett’s sentence is not cruel and unusual is bolstered by a
conparison to Runmel. Because Everett’s prior convictions were
for violent felonies, and Rummel’s prior convictions were “non-
serious” (passing a bad check and a forged check), we concl ude
that “[t]here can be no argunent, in the |ight of Rummel, that
[ Everett]’s sentence is disproportionate, nuch | ess grossly
di sproportionate, to his offense. . . . Rumel’s record of
of fenses was nuch | ess grave than [Everett]’'s.” MG uder V.
Puckett, 954 F.2d 313, 317 (5th Cr.), cert. denied, 506 U S. 849
(1992); see also Snallwood, 73 F.3d 1347-48.
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VIl . CONCLUSI ON

For the reasons stated above, the judgnents of conviction

and sentence are AFFI RVED
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