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Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
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TOMW LEE SI MMONS, JR
Def endant - Appel | ant.
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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

ANDREA EMEARY SI MMONS,
Def endant - Appel | ant.
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USDC No. 4:96-CR-67-1

~ March 15, 2000
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *

Codef endant s- appel  ants Tomry Lee Simmons, Jr., and Andrea

Emeary Si nmons, husband and wi fe, appeal their convictions and

sentences for several offenses involving drug-trafficking and

f raud.

* Pursuant to 5th Cir. Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. Rule
47.5. 4.
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Andrea Sinmons argues that the evidence was insufficient to
support her convictions for conspiracy to conmt bank fraud (in
violation of 18 U.S.C. 88 371 and 1344), conspiracy to distribute
cocai ne base (in violation of 21 U S.C. § 846), possession of
forged securities (in violation of 18 U S.C. § 513(a), and two
counts of using a false Social Security nunber (in violation of
42 U.S.C. § 407(a)(7)(B)). She noved for a judgnent of acquittal
as to only the drug-trafficking-conspiracy and one of the false-
Soci al - Security-nunber counts. W have reviewed the sufficiency
of the evidence to support these convictions to determ ne whet her
any rational trier of fact could have found that the evidence

establi shes the essential elenents of the offense beyond a

reasonabl e doubt. See Jackson v. Virginia, 443 U. S. 307, 319

(1979); dasser v. United States, 315 U S. 60, 80 (1942). The

evi dence anply showed that Andrea conspired with her husband
Tonmmy to distribute crack cocaine and that she provided a fal se
Soci al Security nunber on several autonobile-financing docunents.
That the Governnent did not show that Andrea provided such a
nunber on the exact date alleged in the indictnent is not fatal

to such conviction. See United States v. Powers, 168 F.3d 741,

746 (5th Cir.), cert. denied, 120 S. C. 360 (1999).

Because Andrea Simons did not nove for a judgnment of
acquittal as to the bank-fraud conspiracy, possession-of-forged-
securities, and the second of the fal se-Social-Security-nunber
counts, the sufficiency of the evidence supporting these counts
is reviewed only for plain error, neaning that this court wll

reverse the conviction only to avoid a “mani fest m scarri age of
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justice.” See United States v. Parker, 133 F.3d 322, 328 (5th

Cr.), cert. denied, 523 U S. 1142 (1998). The evi dence was

sufficient to support her convictions of these counts, however,
even under the Jackson standard.

Both Tommy and Andrea Sinmons contend that the district
court erred in excluding fromevidence a prior felony-escape
conviction of crucial Governnent wtness Kenneth King; the
appel l ants wi shed to use the conviction to attack King's
credibility. Both appellants contend that such conviction was
adm ssi ble pursuant to FED. R EwviD. 609(a)(2). The escape
convi ction was not adm ssible under Rule 609(a)(2) because it was
not a crime involving “di shonesty or false statenent.” Wth
respect to Rule 609(a)(1), the district court did not abuse its
di scretion in excluding the conviction, because a wealth of other
evi dence that included King' s convictions for other offenses was
avai | abl e upon which to attack King s trustworthiness.

See United States v. Anderson, 933 F.2d 1261, 1267-68 (5th Cr

1991); Febp. R EwviD. 4083.

Finally, both appellants argue that the district court erred
in attributing to each of themat |east 150 granms of crack
cocai ne for sentencing purposes. The district court did not
clearly err in approximating the quantity of crack sold by the
appel lants to several trial wtnesses who testified regarding the

drug-distribution conspiracy. United States v. Torres, 114 F. 3d

520, 527 (5th cir. 1997); U S . S.G 8§ 2D1.1, comment. (n.12) (when
there is no drug seizure, the court may approxinate the

quantity).
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