IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-40102
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RAMON OVAR ALVARADO,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. M 98-194-01
August 27, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *
Ranmon Omar Al varado appeal s as excessive the sentence
i nposed by the district court upon the revocation of his terns of
probation and supervised release. He first contends that, in
determ ning his sentence, the district court failed to consider
adequately the factors set forth in 18 U S.C. § 3553(a). He also
argues that the district court erroneously believed that it was

required to sentence himw thin the guideline range avail abl e at

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the time of his initial sentencing. Lastly, he contends that his
sentence is plainly unreasonabl e.

Because there are no applicable guidelines for sentencing
after revocation of probation, see US. S.G Ch. 7, Pt. A, 1,
this court will uphold Alvarado’s sentence unless it is in

violation of law or is plainly unreasonable. See United States

v. Teran, 98 F.3d 831, 836 (5th Cr. 1996).

Section 3553(a) directs the district court to consider
various factors when determ ning the appropriate sentence upon
revoki ng a defendant’s term of probation. These include, inter
alia, (1) the nature and circunstance of the offense, and the
hi story and characteristics of the defendant; (2) the need for
the sentence to reflect the seriousness of the crine; (3) the
ki nds of sentences available; (4) the types of sentences and the
sentenci ng range established for the offense; and (5) the
applicable policy statenents issued by the Sentencing Comm ssion.
See Teran, 98 F.3d at 836.

The district court expressly considered each of the
preceding factors in determ ning Al varado' s sentence. It weighed
the guideline range for the original offense, the applicable
policy statenents, Alvarado’'s storied history as a drug deal er,
and the need for a prolonged termof inprisonnment to deter
Al varado’s recidivist tendencies. Mreover, because the sentence
i nposed was within the statutory range of punishnent, it was not

pl ai nly unreasonable. See United States v. Pena, 125 F.3d 285,

286 (5th Gir. 1997).

Al varado’s argunent that the district court erroneously
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believed itself constrained to the guideline range avail abl e at
the time of Alvarado’s original sentencing is frivolous. Even if
it is assunmed that the district court believed itself to be so
limted upon resentencing, see Pena, 125 F.3d at 287 (after
revoki ng probation, district court is not limted to the “range
of sentences available at the tine of the initial sentence”), he
has identified no injury resulting fromthis m sconcepti on.
Accordingly, his sentence is

AFFI RVED.



