IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30915
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CREGORY O NEAL FRANKLI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 99-CR-19-1-A
 April 12, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Gregory O Neal Franklin appeals his jury conviction for
possession of a firearmby a convicted felon in violation of 18
US C 8 922(g). Franklin argues that the district court abused
its discretion in denying his notion for a continuance to | ocate
a W tness. Because Franklin failed to denonstrate that he

exercised due diligence in attenpting to |locate the witness or

that the witness was available and willing to testify, Franklin

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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has not shown that the district court abused its discretion in

denying his notion for a continuance. See United States v.

Scott, 48 F.3d 1389, 1393 (5th Gr. 1995).

Franklin also argues for the first tinme on appeal that the
district court’s denial of his notion for a continuance viol ated
his Fifth Amendnent right to due process and his Sixth Amendnent
right to conpul sory process. Because Franklin did not raise

these argunents in the district court, reviewis limted to plain

error. See United States v. Calverley, 37 F.3d 160, 162-64 (5th
Cr. 1994) (en banc). Under Fed. R Cim P. 52(b), this court
may correct forfeited errors only when the appellant shows the
followng factors: (1) there is an error, (2) that is clear or
obvious, and (3) that affects his substantial rights. [d. at

162-64 (citing United States v. 4 ano, 507 U S. 725, 730-36

(1993)). If these factors are established, the decision to
correct the forfeited error is wthin the sound discretion of the
court, and the court will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. dano, 507 U S at 736.
Franklin has not shown that he exercised due diligence in
attenpting to locate Butler, that there was a reasonabl e
probability of obtaining Butler’s testinony within a reasonabl e
time, that he had any information concerning where Butler
currently lives or works, or that he knew any person who m ght
have had nore information concerning Butler. Therefore, the
district court’s denial of the notion for a continuance did not

violate Franklin’s due process rights or his right to conpul sory
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process. See United States v. Khan, 728 F.2d 676, 678 (5th Cr.

1984) .
AFFI RVED.



