UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-30431

VI VI AN TANKSHI PS CORPORATI CON,
Pl ai ntiff-Appellant,

VERSUS

STATE OF LOUI Sl ANA,
| nt er venor - Appel | ee,
and
CANDI DO CASTRG, |.F. HI NGE, Sheriff of Plaquem nes Pari sh,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(No. 98-CV-1671-T)
May 14, 2001
Before POLI TZ, BARKSDALE, and DENNIS, G rcuit Judges.

DENNI'S, Circuit Judge’:
Plaintiff-Appellant Vivian Tankshi ps Corporation (“Vivian”)

appeal s the judgnent of the district court in favor of defendants

" Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.
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Candido Castro and |.F. Hi ngle. In ruling against Vivian, the
district court found that Louisiana Code of Cvil Procedure article
3541 does not violate the Commerce Cl ause, U S. ConsT. art. |, § 8,
cl. 2, or the Due Process C ause of the Fourteenth Amendnment, U.S.
Const. anend. XIV, 8 2, and that article 3541 is not preenpted by
the federal vessel docunentation regulations at 46 CF. R Part 67.
Because we find that Vivian's clains are noot, we vacate the
judgnent of the district court without reaching the issues rel ated
to the constitutionality of article 3541, and remand wth

instructions to di sm ss.

Castro clains to have suffered a hernia in 1997 whil e worKki ng
on the MV OVERSEAS VI VI AN (“the vessel”), a United States fl agged
vessel owned by Vivian. |In March 1998, Castro filed suit in the
25'" Judicial District Court for Plaquen nes Parish, Louisiana,
against Maritinme Overseas Corporation (“Maritinme”), believing
Maritime to be the owner of the vessel. The court issued a wit of
attachnent agai nst the vessel pursuant to Louisiana Code of G vil
Procedure article 3541. The vessel was attached by H ngle, the
Cvil Sheriff of Plaquem nes Parish, pursuant to the wit.
Maritime posted a bond for the anmount in controversy to have the
vessel released and, upon proving that it was not the owner of the
vessel, successfully noved to have the wit dissolved and the
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post ed bond returned.

In June 1998, after the vessel was rel eased and had sail ed
out of Louisiana waters, Vivian filed suit against Castro and
Hngle in the Eastern District of Louisiana. Agai nst Castro,
Vivian sought a declaratory judgnent that article 3541 was
unconstitutional as a violation of the Commerce C ause and t he Due
Process Clause, and that it was preenpted by 46 C F.R Part 67. In
addition to declaratory relief, Vivian sought damages agai nst
Castro under 42 U S. C 8§ 1983 for wongful attachnent, alleging
that the court costs, cost of the bond posted in Plaquem nes
Pari sh, attorneys’ fees, and associ ated expenses had been accrued
as the result of an unconstitutional attachnment procedure. Agai nst
Hi ngl e, Vivian sought declaratory and injunctive relief based on
the alleged wunconstitutionality of Louisiana’ s non-resident
at t achnent provi si ons, and nonetary damages for  w ongful
attachnent. Vivian anended its conplaint to drop its claim for
nmonet ary danages agai nst Hingle. The State of Louisiana intervened
solely to defend the constitutionality of the article. Vi vi an
posted a $200,000 peace bond to prevent the reattachment of its
vessel

Castro anended his state court conplaint in July 1998 to nane
Vivian as the defendant. Castro did not seek a new wit of
attachnent agai nst the vessel, but exercised jurisdiction against
Vi vian through regul ar service of process. Prior to oral argunent
of the instant appeal in Vivian's federal action, Castro and Vivi an
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reached a settlenent of Castro’'s state court clains, reserving
Vivian’s right to pursue danmages for wongful attachnment in its
federal action.

On notion for partial summary judgnent, the district court
held that article 3541 was neither unconstitutional nor preenpted
by federal registration requirenents. On a subsequent notion for
dismssal of Mvian's remaining clains, the district court
dismssed Vivian's claim for damges arising from w ongful
attachnent and rendered final judgnent for the defendants,
concluding that the prior ruling on the constitutionality of the
attachnment article settled the question of whether the vessel had

been wongfully attached. Vivian tinely filed a notice of appeal.

We may exercise jurisdiction over this dispute only if it is
an actual case or controversy. U S. Const. art. IIl, 8 2, cl. 1;
see also 28 U S. C. 8§ 2201(a) (explicitly incorporating Article
I11’s case or controversy requirenent into statute authorizing

decl aratory judgnent relief); Lawson v. Callahan, 111 F. 3d 403, 405

(5" Cr. 1997) (recognizing that Section 2201's “actual
controversy” requirenent is identical to Article Ill’s case or
controversy requirenent). This requirenent extends to all stages
of litigation; if the litigation loses its characteristic of
presenting alive controversy between two parties subsequent toits
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comencenent, then we have |ost our power to preside over the

di spute because it has becone noot. Powell v. MCormack, 395 U. S.

486, 496 (1969).
An exception to the nootness doctrine has been recogni zed for

cases that would otherwise be npbot but are based on issues

(13N} 1"

Super Tire Eng’q

capabl e of repetition, yet evading review

Co. v. McCorkle, 416 U. S. 115, 121-22 (1974) (quoting Sout hern Pac.

Termnal Co. v. ICC 219 U S. 498, 515 (1911)). The capabl e-of-

repetition-yet-evadi ng-review doctrine operates iif “(1) the
chal l enged action was in its duration too short to be fully
litigated prior to its cessation or expiration, and (2) there was
a reasonabl e expectation that the sanme conplaining party would be

subject to the sane action again.” W.insteinv. Bradford, 423 U. S.

147, 149 (1975); see also Seafarers Int’l Union of North Anerica v.

Nat'| Marine Servs., lInc., 820 F.2d 148, 151 (5'" Cir. 1987),

abrogated on other qgrounds by Litton Fin. Printing Div. v. NLRB

501 U S 190, 197 n.1 (1991). “[T] he capabl e-of-repetition
doctrine applies only in exceptional situations, and generally only
where the nanmed plaintiff can make a reasonable showi ng that he

w Il again be subjected to the alleged illegality.” Cty of Los

Angeles v. Lyons, 461 U S. 95, 109 (1983).

That “reasonable showi ng” requires sonething nore than a
specul ati ve suggestion that the present-plaintiff may again be

subj ected to the conpl ai ned-of conduct. Mirphy v. Hunt, 455 U S.

478, 482 (1982) (recognizing that “[t] he Court has never held that
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a nere physical or theoretical possibility was sufficient to
satisfy the test stated in Weinstein. |If this were true, virtually
any matter of short duration would be reviewable. Rather, we have
said that there nust be a f‘reasonable expectation” or a
‘denonstrated probability’ that the same controversy will recur
involving the sanme conplaining party.”) (quoting Winstein, 423

US at 149); see also Lyons, 461 US at 107 n.8 (“It is the

reality of the threat of [inpending] injury that is relevant to the
standing inquiry, not the plaintiff’s subjective apprehensions.”).
Where the threat of future allegedly unconstitutional governnent
action is two steps or nore renoved from a denonstrably definite
action of the plaintiff, this court and the Suprene Court have
found that governnent action too “renote and specul ative” to defeat
noot ness under t he capabl e-of -repetition-yet-evadi ng-revi ew

doctrine. Super Tire, 416 U S. at 123 (distinguishing the facts

before the Court fromcases where governnental seizure of a utility
would only recur if, first, the utility’ s workers went on strike,
and second, the governor exercised his discretion to seize the

utility); ILTT Rayonier Inc. v. United States, 651 F.2d 343, 345 (5'"

Cr. 1981) (refusing to apply the capable-of-repetition-yet-
evadi ng-revi ew doctrine where recurrence required, first, that the
plaintiff alter its pollution discharge policies, and second, that
t he EPA choose to pursue action against the plaintiff); see also C_

& S. W Servs., Inc. v. EPA 220 F.3d 683, 700-01 (5'" Cir. 2000)

(“Dr. Carman’s theory of injury is predicated upon the occurrence

6



of a string of future hypothetical s-that road construction wl|

occur in proximty to the Edwards aquifer, that the construction

crews will use PCB bul k product waste in the roadbed, that PCBs
will leach fromthe roadbed, and that those PCBs will |each and
contam nate aquifers or waterways. Nothing in the Carnman and

Sinclair affidavits suggest that any of these predicate events are
likely to occur.”).

Here, Vivian's cl ains based on the all egedly unconstitutional
attachnment of the vessel, for declaratory relief against Castro and
injunctive relief against H ngle, are noot because (1) Castro’'s
cl ai m agai nst Vivian has been settled, and no possibility of his
seeki ng attachnent of the vessel for that claimrenmains; (2) Castro
had previously agreed to not seek reattachnent of the vessel and,
in fact, sought to invoke personal jurisdiction over Vivian by
ot her neans; (3) Vivian itself had previously posted bond to ensure
that the vessel would not be reattached; and (4) Vivian has not
al | eged the exi stence of any other clains by Castro that could form
the basis for the issuance of a wit of attachnment in Plaquem nes
Pari sh agai nst one of its vessels.

Any fear Vivian has that Hngle will again execute a wit of
attachnent agai nst one of its vessels, or that a wit of attachnent
will even be sought against one of its vessels, is based on
precisely the type of hypothetical harmthat has been rejected as
a neans of establishing standing (or defeating nootness) both in
this court and in the Suprene Court. See Lyons, 461 U S. at 107
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n.8 C. &S. W Servs., 220 F.3d at 700-01

Vi vian has not made a reasonabl e showi ng that the attachnent
of the vessel in this case is part of a series of repeated short-
termexercises of the Louisiana attachnent article against it, and
cannot show that its vessel will be reattached in this particular
case. Moreover, Vivian's argunents that its vessels may be
attached in the future are too renote, relying on a series of
specul ative conditions: (1) that Vivian will again be sued in a
Loui siana state court, (2) that the future-plaintiff wll seek to
have the future-court exercise personal jurisdiction over Vivian

via the article 3541 wit of attachnent, (3) that the future-court

Wil issue the wit of attachnent, and (4) that the future-wit
w Il be executed by the future-sheriff. Wthout sone “reasonabl e
showi ng,” this line of speculationis far too renote to trigger the

capabl e-of -repetition-yet-evadi ng-reviewdoctrine. Super Tire, 416

U S at 123; ITT Rayonier, 651 F.2d at 345.

Mor eover, assum ng arguendo that the execution of a wit of
attachnent is a governnent action capable of repetition, it is not
an action that necessarily evades review. Vivian may raise its
argunent that article 3541 is unconstitutional as a defense in the
state courts in any future proceeding. The argunent ultimtely
evades revi ew here only because Vivi an sought to have that argunent

reviewed in an alternative, federal forum!?

! Vivian contends that the Anti-Injunction statute would nake
federal court review inpossible to obtain if its vessel is again
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Vivian’s only other claim is its claim for danmages for
wrongful attachnent to recover court costs, costs of posting bond,
and attorneys’ fees related to the attachnent of its vessel in the
state court action.? Vivian contends that, because the resol ution
of this danmages clai mnecessarily requires us to determne if the
attachnment procedure is constitutional, i.e., whether the
at t achnent was “wongful,” the issue of article 3541's
constitutionality is not noot.

However, it is well-established that, when the only
controversy remaining that arises from the original case and
controversy is the recovery of “sunk costs,” such controversy is
not a legally cognizable dispute that will save an action fromthe

operation of the nootness doctrine. Lews v. Cont’l Bank Corp.

494 U. S. 472, 480 (1990) (“[R]easonable caution is needed to be

sure that nooted litigation is not pressed forward . . . solely in

subject to a Louisiana wit of attachnent. Vivian’s contention
m sses the thrust of Super Tire, however, which excepted fromthe
nmoot ness doctrine potentially repetitious actions that may evade
any judicial review Qur traditions of federalism and comty
command that we not exercise this exception to the nootness
doctrine purely to avoid future review of an issue in the state
courts.

2 Though Vivian intimates that it is possible that the arrest of
a vessel may entail significant |osses of profit and operating
costs each day, it does so only by reference to |losses in other
si tuations. At no point, in its conplaint or in any other
pl eadi ngs and argunents, has Vivian alleged that it suffered | ost
profits or operating expenses as a result of the attachnent in the
i nstant controversy. The only “danmages” that Vivian specifically
seeks in its conplaint regarding the allegedly unconstitutiona
attachnment are the sunk costs in the litigation-attorneys’ fees,
court costs, and the cost of posting bond.
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order to obtain reinbursenent of sunk costs.”); Bank of Marin v.

England, 385 U.S. 99, 111 n.1 (1966) (Fortas, J., dissenting)
(collecting cases that rule that a controversy solely regarding

costs cannot sal vage an ot herwi se nobot case); Washington Mt. Co.

v. District of Colunbia, 137 U S. 62 (1890); 13A CHARLES ALAN WRI GHT,

ARTHIR R M LLER, & EDWARD H. COOPER, FEDERAL PRACTI CE AND PROCEDURE § 3533. 3
at 268-69 & nn. 15, 16 (2d ed. 1984 & Supp. 2000) (“Cains for
costs . . . traditionally have not been thought sufficient to avoid
nmoot ness, presumably on the theory that such incidental matters
shoul d not conpel continuation of an ot herw se nori bund action.”).?3

Accordingly, this claimis also noot.

Because we find that all of Vivian's clains have becone noot,
we do not have subject matter jurisdiction to reviewthe nerits of
this case. Therefore, we VACATE the judgnment of the district
court, and REMAND with instructions to DISM SS Vivian’s conpl ai nt

as noot . See Arizonans for Oficial English v. Arizona, 520 U S.

43, 71 (1997) (“Wien a civil case becones noot pending appellate

adj udi cation, ‘[t]he established practice . . . in the federa

3Vivian’s contention that the arrest of its vessel possibly nay
entail significant daily profit and operating cost |osses anounts
only to another in the series of hypothetical “could haves” and
“maybes” upon which it seeks to hang the subject matter
jurisdiction of this court.
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system. . . is to reverse or vacate the judgnent bel ow and renmand

wth a direction to dismss.””) (quoting United States v.

Munsi ngwear, Inc., 340 U. S. 36, 39 (1950)).
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