IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30385
Summary Cal endar

W LLI AM NOEL, 111,
Pl ai ntiff-Appell ee-Appel | ant,
ver sus
JACQUELI NE NOEL,
| nt er venor - Appel | ant ,
vVer sus
DAYBROOK FI SHERIES, I NC.; ET AL.,
Def endant s,
DAYBROOK FI SHERI ES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
USDC No. 97-CV-3985-F

April 12, 2000
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *
The issue presented by this appeal is whether the district
court correctly entered a judgnent as a matter of law for the

def endant, Daybr ook Fi sheri es, | ncor por at ed, denying the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



plaintiff'’s, WIliam Noel, claim for maintenance and cure.!?
Finding no error on the part of the district court, we affirm

As an initial matter, Noel has failed to denonstrate that the
district court abused its discretionin preventing hi mfromarguing
that the questions asked by Daybrook regarding his prior nedical
history ran afoul of the Anmerican with Disabilities Act. See

Fl annery v. Carroll, 676 F.2d 126, 130 (5th Gr. 1982)(stating that

“unless the [district] has abused its discretion, its ruling
concerning the [pre-trial] order will not be di sturbed on appeal ).
The district court, holding that Noel had waived any claim of
illegality pursuant to the ADA because such a claim was not
included in the pre-trial order, stated:

Thi s busi ness about the Anmerican with Disabilities Act is

not an issue that has been raised properly. . . [The

plaintiff’s] pretrial nenorandumfails toraiseit. . . .

So if, indeed, there was an American with D sabilities

Act issue, it has not been properly raised, it is not

before this Court, and it has been wai ved.

After reviewing the pre-trial order, it is apparent that Noel
did not raise the issue of the legality of the questions asked by
Daybr ook. As we have noted on nunmerous occasions: “Once the
[pre-trial] order is entered, it controls the scope and course of

the trial. If a claimor issue is omtted fromthe order, it is

1 Mai nt enance and cure is a contractual form of conpensation

given by maritine law to a seaman who falls ill while in the
service of his vessel. The shipowner’s obligation is deep-rooted
in maritime law and is an incident or inplied termof a contract
for maritinme enploynent.” McCorpen v. Central Qlf Steanship

Corp., 396 F.2d 547, 548 (5th Gr. 1968).



wai ved.” Flannery, 676 F.2d at 129 (citing Fed. R Cv.P. 16); see
also Allen v. United States Steel Corp., 665 F.2d 689, 696 (5th

Cr. 1982). Thus, because Noel has failed to denonstrate that the
district court abused its discretionin preventing hi mfromraising
the issue of the illegality of the questions asked by Daybrook, the
judgment of the district court in this respect is affirned.?
Focusing on the nerits of Noel’s nmaintenance and cure claim
it is clear that he has failed to denonstrate that the district
court erred in granting a judgnent as a matter of |aw for Daybrook.

An enpl oyer may deny nmai nt enance and cure if he can establish that:

2t should be noted, that the district court, inits Oder and
Reasons denying Noel’s notion for a new trial, addressed and
rejected Noel’s claimthat the questions posed by Daybrook during
t he physical exam nation regarding his past nedical history were
forbi dden by the ADA. The district court held:

First, [Noel] has not shown that the questions asked were

illegal under the ADA. The ADA expressly allows °‘pre-

enpl oynent inquiries into the ability of an applicant to

perform job-related functions.’ 42 UsS CA

§ 12112(d)(2)(B). It also allows an enployer to require

a nedical exam nation after an offer of enploynent has

been made, and allows inquire into nmedical history and

possible disability, if the inquire is ‘job-related and

consistent wth business necessity.’ 42 U S.C A

8§ 12112(d)(3),(4)(A.

Thus, the district court concluded, “[t]he question at issue seens
proper and necessary.”

We find the reasoning of the district court to be sound and
well reasoned in the light of 42 U S. C § 12112. See, e.q., EEQC
v. Texas Bus Lines, 923 F. Supp. 965, 981 (S.D. Tex. 1996)(stating
that “the basic nedical inquiries made by Texas Bus Lines are
reasonably related to the position of bus driver; . . . [thus,] the
Court finds that Texas Bus Lines’ pre-offer, pre-enploynent nedical
inquiries do not constitute a per se violation of the ADA”). Thus,
even if Noel had not waived the issue of the legality of the
gquestions posed by Daybrook, his claim would nonethel ess have
fail ed.




(1) the seanman, during a required nedical exam nati on,
“Iintentionally msrepresents or conceals material nedical facts,
the disclosure of which is plainly desired”; (2) the undisclosed
facts are material to the enployer’s decision to hire the seaman
and (3) “there is a causal link between the pre-existing disability
t hat was conceal ed and the disability incurred during the voyage.”

McCorpen, 396 F.2d at 549; see also Wactor v. Spartan Transp

Corp., 27 F.3d 347, 352 (8th Gr. 1994)(adopting MCorpen and
stating that “the M Corpen standard had been adopted by the Fourth
Circuit, the Seventh Grcuit, and by the Ninth Crcuit”)(citations
omtted).

Turning to the facts of this case, Noel admts that he
intentionally concealed from Daybook the fact that he suffered
extensive injuries, including an injury to his L4-L5 disc, in 1992
while working for AMPRO Fisheries.® Noel argues, however, that
Daybr ook has failed to establish that this information was nateri al
because he argues that prior to accepting the job with Daybrook, he
had fully recovered fromthese injuries. Additionally, Noel argues
that Daybrook has failed to offer sufficient proof to establish
that there is a causal connection between the prior injury and the

injury that forns the basis of this claim

3Noel answered “No” to the follow ng questions posed by
Daybr ook during his physical exam nation: “Do you now have or have

you ever had at any tinme in the past: . . . Backache or Back Pain
_________ ; Neck Pain . . Hospitalization_ . . ..
Have you had any previous aCC|dents or illnesses? |If so, please
expl ai n




Focusing on the issue of materiality, the district court held:

All of the evidence in this case establishes wthout

di spute and w thout contradiction that the job of a

menhaden fisherman is dangerous. It involves highly

physi cal worKk. Captain R pley, whose testinony was
extrenely inpressive, testified that he is the one who

does the hiring and he is the one who reviews the

applications and t he paperwork and t hat he woul d not have

hired M. Noel had the information been disclosed. The
plaintiff’s physical condition was certainly material to

the job for which he was appl ying.

After reviewng the record, it is clear that the district
court’s conclusion on the issue of materiality is correct. The
uncontested testinony of Captain Arnold Ripley established that
Noel’s prior injury was nmaterial. Further, Noel’s own expert
w tness, Dr. Robert S. Roberts, admtted on cross-exam nation that
given Noel’s nedical history, he would not have recomrended t hat
Daybrook hire himto work as a fisherman. Thus, the undi sputed
evidence at trial established that Noel’s prior injury was
mat eri al .

Finally, turning to the issue of the causal |ink between
Noel s prior injury and the injury sustained while working for
Daybr ook, the district court held:

Agai n, the evidence is undisputed that the 1992 injury

i nvol ved the sane disk, L4-L5, as the injury presently

conplained of in this case. Mreover, the plaintiff’s

own w tness, vocational wtness, Dr. Roberts, testified

that a 25 pound lifting restriction would, indeed,

prevent the plaintiff fromdoing the work that he did.

Thus, the district court concluded that the evidence established

that there was a “causal |ink” between the two injuries.



The undi sputed facts in the record support the concl usion of
the district court. The injury sustained by Noel, which is the
basis of this suit, was to the L4-L5 disc. This is the sane disc
that Noel injured in 1992 while working as a fisherman for AMPRO
Fisheries. Further, the evidence at trial established that Noe
has incurred the sane pain and side effects for the present injury
as he incurred as a result of the 1992 injury. Thus, the evidence

clearly established a causal connection between the present injury

and the injury that Noel suffered in 1992. See Quillory wv.
Nort hbank Towi ng Corp., 1994 AMC 1971 (WD. La. 1993)(stating

that “plaintiff’s claim for maintenance and cure benefits for
continued nedical attention to his back are for the exact sane area
of the back [as he received prior treatnent for;]. . . therefore,
there clearly is a causal connection and materiality between and of
that which was concealed and his present nedical condition”);

Lancaster Towing, Inc. v. Davis, 681 F.Supp. 387, 389 (N.D. M ss.

1988) (denying the plaintiff maintenance and cure because he
“Iintentionally msrepresented his back condition [to the
defendant], the msrepresentation was material to the conpany’s
decision to hire him and the injury conplained of was
substantially the sane as the one he conceal ed”).

In short, Noel has failed to point to any evidence in the
record that supports his assertion that his prior injuries were
immaterial to Daybrook’s decision to hire him Further, the

evi dence adduced at trial clearly established a causal connection



between the injuries Noel suffered in 1992 while working for AMPRO
Fi sheries and the injuries he suffered while working for Daybrook.
Therefore, the judgnent of the district court is

AFFI RMED.*

“The judgnment of the district court dismssing Jacqueline
Noel's notion for intervention as a matter of law is |ikew se
AFFI RMED. See Broussard v. Broussard, 340 So.2d 1309, 1312 (La.
1977) (stating that “[s]ince the [Louisiana] Code classifies as
separate property actions for damages resulting frominjuries to a
husband, living separate from his wfe by reason of her fault,
La.C. C. art. 2334, it seens clearly intended that an unmarri ed man
woul d be entitled to treat such an action for danages [under the
Jones Act for injuries suffered prior to the marriage] as his
separate property”).




