IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20952

Summary Cal endar

UNI TED NATI ONAL | NSURANCE COVPANY
Pl ai ntiff-Counter Defendant-Appellee

ver sus

SI PCO SERVI CES AND MARI NE | NC;, SIPCO SERVI CES | NC, BROMN & ROOT
| NC, doi ng business as Brown & Root Braun
Def endant s- Count er O ai mant s- Appel | ant s

AMOCO O L COVPANY; AMOCO CORPORATI ON;, AMOCO CHEM CAL COVPANY
Def endant s- Appel | ant s

Appeals fromthe United States District Court
For the Southern District of Texas
USDC No. H 97-CV-3720

April 12, 2000

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

This i s an appeal of a declaratory judgnent in favor of United
| nsurance Conpany to determ ne coverage and the duty to defend in
state court litigation over a personal injury. Sidney Ervin was

enpl oyed by SIPCO a subcontractor for Brown & Root, which was a

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



general contractor working under contract with Anbco at its
Chocol ate Bayou plant in Brazoria County, Texas. Ervin clained he
was injured by inhaling toxic chemcals in the course of his
enpl oynent as a sandblaster and painter working on petroleum
storage plants at the Chocol ate Bayou plant. The personal injury
cl ai mhas been settled, but a cross-claimfor indemity by Brown &
Root and Anpbco against SIPCO is pending in state court. The
district court adopted the nmagistrate judge's recommendation to
grant United Insurance Conpany's notion for sunmmary judgnent,

determ ning that the i nsurance policy's pollution exclusion clause
barred coverage of the personal injury claimas a matter of |aw

W AFFI RM

We review de novo the interpretation of insurance contracts.
See Certain Underwiters at Lloyd' s London v. C A Turner Constr.
Co., 112 F. 3d 184, 186 (5th Gr. 1997).

The appellants argue that Ervin's claim was covered by the
policy because he sued for the failure to provide himw th proper
respiratory equi pnent rather than for bei ng exposed to toxic funes.
Texas courts consider the factual allegations on which a claimis
based rather than the | egal theories on which the clainmant relies.
See National Union Fire Ins. Co. of Pittsburgh v. Merchants Fast
Mot or Lines, Inc., 939 S.W2d 139, 141 (Tex. 1997)(per curian); see
al so Adano v. State FarmLl oyds Co., 853 S.W2d 673, 676 (Tex. App.
-- Houston [14th Dist.] 1993, wit denied)(stating that "[i]t is
not the cause of action alleged that determ nes coverage but the

facts giving rise to the alleged actionabl e conduct") (enphasis in



original). W agree with the district court that the facts all eged
control the coverage issue rather than the plaintiff's |[egal
theories in the underlying action. In any event, the policy
excl udes coverage for

a) The contam nati on of any environnent by pollutants that are

introduced at any tinme, anywhere, in any way,

b) Any bodily injury, personal injury, . . . arising out of

such contam nation[.]
We agree with the district court that Ervin's injury arose out of
the contam nation! of the environment in which he worked by
pol | ut ants. Al t hough Ervin sued for the failure to provide him
wth protective equipnent, the policy unanbiguously excludes
coverage for his bodily injury, which arose fromthe presence of
pol | ut ants.

Under the Texas doctrine of concurrent causation the insurer
w Il have a duty to defend and i ndemi fy when there are i ndependent
causes of an injury, one of which is covered and t he ot her excl uded
by the policy. See Quaranty Nat'l Ins. Co. v. North River Ins.
Co., 909 F.2d 133, 137 (5th Gr. 1990). The appellants argue that
the pollutants and the failure to provide Ervin wth proper
protective gear were i ndependent causes of his injury, avoiding the
pol I uti on excl usion cl ause.
However, under Texas law, the insurer is not |liable when a

covered cause i s dependent upon t he excl uded cause. See Commer ci al

Union Ins. Co. v. Roberts, 7 F.3d 86, 89-90 (5th Cr. 1993). 1In

The policy defines "contam nation" as "any uncl ean or unsafe
or damaging or injurious or unhealthful condition arising out of
the presence of pollutants, whether permanent or transient in any
envi ronment . "



Comrerci al Union, the defendant was sued in negligence for failing
to obtain treatnent for pedophilia, which would have prevented him
from sexually nolesting his victins. See 7 F.3d at 87. The
i nsurance conpany argued there was no coverage or duty to defend
because the intentional conduct -- the sexual nolestation -- was
not covered by the policy, and the defendant argued that the causes
were concurrent and i ndependent. See Commercial Union, 7 F.3d at
88. We distinguished Guaranty and found no duty to defend or
indemmify, reasoning that "[t]he allegations are not mutually
excl usive; rather they are related and i nt erdependent. Wthout the
underlyi ng sexual nolestation there would have been no injury and
obvi ously no basis for a suit against Dr. Roberts for negligence."
Commercial Union, 7 F.3d at 89-90.

Here, the pollutants and failure to provide Ervin wth
protective gear woul d constitute rel ated and i nt erdependent causes
of his injury, since the failure to provide himw th the equi pnent
was a cause of his injury only because of his exposure to the
pollutants. Since his exposure to the pollutants was a necessary
condition of his respiratory injury, the failure to provide him
Wi th protective gear cannot be an i ndependent cause of that injury.
As in Commercial Union, without the contam nation there would have
been no injury and hence no suit against the enployer for
negligence. The district court properly determ ned that there was
no cover age.

Because we find that there is no coverage, we do not reach the

appel lant's argunent that there was coverage in spite of the fact



that Ervin was exposed to the chemcals before United |nsurance
Conpany issued the policy in question and manifested the injury
af t erward.
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