IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20919
Conf er ence Cal endar

ERI C CANTRELL HOLMES,
Pl ai ntiff-Appellant,
ver sus

CITY OF HOUSTON; HOUSTON PCOLI CE DEPARTMENT; SAM NUCHI A, Police
Chief: B. MCDOAELL; THORMAEHLEN, Police Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-97-CV-1377

 April 14, 2000
Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *
Eric Cantrell Holnmes, Texas prisoner # 786465, appeals the
district court’s grant of summary judgnent for the defendants in

this 42 U S.C. § 1983 action. The district court held that

Hol nes’ s excessive force claimwas barred by Heck v. Hunphrey,

512 U. S. 477 (1994). The district court addressed the nerits of

Hol nes’ s Fourth Amendnent cl ains regarding the arrest warrant and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the officers’ entry into his hone and determ ned that the summary
j udgnent evi dence showed that the officers had executed a valid
arrest warrant.

Hol nes argues that Heck should not apply because he filed
this 8§ 1983 action before his conviction for aggravated assaul t
was final. Holnes does not cite any authority to support his
argunent that Heck should not apply nerely because he happened to
file his 8 1983 action before he was convicted. H s crimnal
prosecuti on was pending when he filed his lawsuit. By the tine
the district court was considering the nerits of his |awsuit, he
had been convicted. The district court could not ignore the fact
of his conviction. Holnes offers no other argunent regardi ng why
the district court erred in applying Heck.

The district court did not apply Heck to Holnes’s Fourth
Amendnent clainms. Hol mes does not dispute the fact that the
officers showed a warrant to the persons who answered the door.
He contends that the officers did not present the warrant to him
or tell himwhat he was being arrested for. Holnes is not
chal  enging the existence of a valid warrant or the officer’s
statenent that he called to verify that a valid warrant signed by
a magi strate judge existed. H's argunent is that the officers
did not have the magistrate judge-signed warrant in their
possessi on, but had only a Houston Police Departnent warrant,
when they entered his hone.

Hol nes’ s argunent about the officers’ failure to possess and
show himthe warrant when they attenpted to arrest him

necessarily would call into question his conviction for
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aggravated assault of a public servant. The only rel evance of
hi s argunment woul d be to suggest why he resisted arrest and fl ed.

According to the reasoning of Hudson v. Hughes, 98 F.3d 868, 872

(5th Gr. 1996), Holnes’'s Fourth Anendnent clains are al so barred
by Heck.

G ven this conclusion, the remai nder of Hol nes’s argunents
regarding the district court’s procedural handling of his case
need not be addressed.

Hol nes’ s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. Holnmes is hereby inforned that the dismssal of this
appeal as frivolous counts as a strike for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996). W caution Hol nes that once he accunul ates three strikes,
he may not proceed IFP in any civil action or appeal filed while
he is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
8§ 1915(9).

APPEAL DI SM SSED AS FRI VOLOUS; ALL OUTSTANDI NG MOTI ONS
DENI ED



