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PER CURIAM:**

Rubis raises three objections to his sentence which the

district court imposed following his conviction on drug trafficking

charges: (1) the enhancement of his sentence for obstruction of

justice; (2) the quantity of drugs on which the sentence was based;

and (3) the propriety of the fine. 
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We conclude that Rubis’ objections based on the quantity of

drugs attributed to him and the propriety of the enhancement for

obstruction of justice are without merit.  After reviewing the

record, the briefs and argument of counsel, we conclude that the

district court committed no plain error in its disposition of these

two issues and we affirm these rulings.

We find more substantial, however, Rubis’ argument that the

district court committed plain error in imposing a $25,000 fine.

The PSR reports that Rubis has no assets and, based on the

defendant’s inability to pay a fine within the guideline range,

recommended a reduced fine of $5,000.  As Rubis is facing a 40 year

prison sentence, we see no facts that suggest any resource from

which a fine would be paid except perhaps from Rubis’ prison

earnings.  

As an initial matter, however, it is unclear whether the

record supports a conclusion that Rubis had the ability to pay the

fine.  It is also unclear whether district court intended to impose

the fine.  The oral sentence imposed by the court does indicate

that the court imposed a $25,000 fine.  However, the written

judgment indicates that the fine is waived. Before considering

whether the district court committed plain error in imposing such

a fine, we believe it prudent to remand this case to the district

court to give it an opportunity to reconsider whether it wishes to

impose this fine and, if so, to resolve the ambiguity between its
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oral sentence and the written judgment.

Accordingly, the district court’s judgment is AFFIRMED, except

for the court’s imposition of the $25,000 fine.  That portion of

the sentence is VACATED and the case is REMANDED for further

proceedings consistent with this opinion.  


