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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20699
Summary Cal endar

MAYNCR | SRAEL CALI
Peti ti oner- Appel | ant,
ver sus
Rl CHARD B. CRAVENER, Director
of Imm gration Naturalization
Servi ces,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98- CV-3161

 April 21, 2000
Before DAVIS, EMLIO M GARZA and DENNI'S, Circuit Judges.
PER CURI AM *

Maynor |srael Cali, prisoner # 92988948, argues that the
district court erred in dismssing his 28 U S.C. § 2241 habeas
petition seeking judicial review of an order of the Board of
| mm gration Appeals (BIA) ordering his renoval fromthe United

States based on his conviction for delivery of a controlled

substance. He argues that his renoval violates the Ex Post Facto

Cl ause because he commtted the offense prior to the enactnent of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the Antiterrorismand Effective Death Penalty Act (“AEDPA’) and
the Illegal Immgration Reformand | mm grant Responsibility Act
of 1996 (“IIRIRA"). He also argues that these provisions did not
precl ude habeas review of the renoval order by the district
court.

The I RIRA's permanent provisions apply to cases in which
deportation proceedi ngs commenced on or after April 1, 1997. See

Max- George v. Reno, F. 3d (5th Gr. Feb. 24, 2000, No. 98-

21090), 2000 WL 220502, at *2 n.3, *8. Because Cali’s renoval

proceedi ng were commenced after that date, his case is governed
by the anmended permanent rules. “II R RA" s pernmanent provisions
elimnate 8 2241 habeas corpus jurisdiction for those cases that

fall within [8 U S.C.] 8 1252(a)(2)(C.” Max-George, 2000 W

220502, at *4. Cali’s conviction, whether for possession or
delivery of cocaine, fell within the scope of § 1252(a)(2)(C
See 8 U.S.C. § 1101(43)(B), 8§ 1227(a)(2)(A(iii),(B)

Wth respect to Cali’s argunent that he cannot be deported
based on a crimnal offense commtted prior to the enactnent of
the AEDPA and the IIRIRA, the date of the comm ssion of the
offense is not relevant pursuant to § 1252(a)(2)(C). “Congress
has the power to make an alien’s past crimnal conduct subject to
present or future deportation notw thstanding the fact that the
alien could not have been deported for the act at the tinme it was

commtted.” Max-CGeorge, 2000 WL 220502 at *5. The use of such

convictions does not result in the retroactive application of the

new provi sions. See Requena-Rodrigquez v. Pasquarell, 190 F. 3d

299, 308 (5th Gir. 1999).
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Cali also argues that the elimnation of 8§ 2241 review
vi ol ates the Suspension O ause. “Congress can repeal or
supercede 8 2241 wi thout violating the Suspension C ause,
assum ng that the constitutional wit guaranteed agai nst

“suspension’ is not elimnated.” Max-George, 2000 W. 220502 at

*6. Despite the |[imtations of the IIRIRA, aliens receive
sufficient judicial review to satisfy the Suspension C ause. |d.
at *7.

Cali also argues that it is a denial of equal protection to
all ow previously convicted aliens who | eave the country the right
to apply for discretionary relief while denying this right to
convicted aliens who remained in the country.

The court has determined that there is a rational basis for
treating excludable aliens nore deferentially than deportable
aliens and that the difference in treatnment of different classes
of aliens does not constitute an equal protection violation. See

Requena- Rodri quez, 190 F.3d at 3009.

The district court |acked subject-matter jurisdiction to

consider the instant 8 2241 petition. See Max-George, 2000 W

220502, at *4. Therefore, the dism ssal of the petition for |ack
of jurisdiction is AFFI RVED

Cali does not argue on appeal his argunent nade in the
district court that his Fifth Anmendnent right to due process was
vi ol at ed because he was not renoved fromthe United States within
90 days of the final admnistrative order by the BIA Because he
has not raised this issue on appeal, it is deened abandoned. See

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,




No. 99-20699
-4-

748 (5th Cir. 1987).

Cali’s notion to file an out-of-tine reply brief is GRANTED.

Cali’s notion for release pending his appeal is DEN ED as
noot .

Cali has also filed a notion in opposition to the appellee’s
request for oral argunent. The notion is DEN ED as unnecessary.

AFF| RMED.



