IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20430
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GUADALUPE VI LLARREAL,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H 94-CR-158-2
~ June 16, 2000

Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *

Guadal upe Villarreal appeals his guilty-plea conviction and
sentence for conspiracy to possess with intent to distribute
cocai ne and for conspiracy to | aunder drug proceeds. He argues
that he did not waive the right to appeal both his sentence and
the denial of his notion to suppress, that the district court
abused its discretion by denying his notion to suppress, and that
the district court erred by increasing his base offense | evel

pursuant to U.S.S.G § 2D1.1(b)(1).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Villarreal’s witten plea agreenent clearly sets forth a
wai ver - of - appeal provision, and the FED. R CRM P. 11 hearing
indicates that Villarreal’s waiver was infornmed and vol untary.

See United States v. Portillo, 18 F.3d 290, 292 (5th Cr. 1994).

Villarreal’s waiver therefore bars consideration of his challenge
to the district court’s denial of his notion to suppress.

However, because Villarreal specifically reserved the right to
appeal his sentence if it resulted froma m sapplication of the
sentencing guidelines, this court nmay review his challenge to the
sentencing court’s application of §8 2D1.1(b)(1).

Section 2D1.1(b)(1) is applied if a firearmwas possessed by
the defendant in relation to the offense of conviction “unless it
is clearly inprobable that the weapon was connected with the
offense.” § 2D1.1, comment. (n.3). This court reviews the
district court’s decision to apply 8 2D1. 1(b)(1) for clear error.
United States v. Devine, 934 F.2d 1325, 1339 (5th Gr. 1991).

Villarreal failed to present any evidence at sentencing to rebut
the presentence report’s (PSR) factual findings that a search of
Villarreal’s residence revealed (1) a | oaded pistol and a
quantity of currency on the shelves of the headboard of the
mast er bedroonis bed; (2) two scales (one with cocai ne residue on
it) found in an undi scl osed area of the house; and (3) two noney-
counting machines, a rolled-up dollar bill with cocai ne residue
on both ends, three drug | edgers, and $1, 807,587 hi dden under the
insul ation of the attic. Accordingly, the district court was
free to adopt the PSR s findings without further inquiry. United
States v. Puig-Infante, 19 F. 3d 929, 943 (5th Cr. 1994). Based
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on the PSR s findings, the district court did not err by

increasing Villarreal’s base offense | evel pursuant to

8§ 2D1.1(b)(1). The district court’s judgnment is AFFI RVED.
AFFI RVED.



