IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20270

AMERI CAN | NSURANCE COMPANY; UNDERWRI TERS AT LLOYD S LONDON,
AMERI CAN HOVE ASSURANCE COVPANY,

Pl ai ntiffs-Appellants,

ver sus

ASSI CURAZI ONI  GENERALI S P A, ET AL,
Def endant s,
ASSI CURAZI ONI  GENERALI S P A,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas
H 93- Cv- 1801

July 24, 2000
Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.”
GARWOOD, Circuit Judge:
Pl ainti ffs-appel |l ants Anerican | nsurance Conpany, Underwiters at
Ll oyd’ s London, and Hone Assur ance Conpany (col |l ectively, the Excess

Carriers) filedsuit inTexas state court agai nst Assi curazi oni Generali

"Pursuant to 5THQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



SpA (Generali)?!, alleging that Generali violated its duty under the
Stowers doctrine, which requires an insurer to accept a reasonabl e
settlenment offer withinpolicy limts or bear any resulting | oss greater
than policy limts. The Excess Carriers clainmedthat Generali’s failure
to accept areasonabl e settl enent of fer i nan underlyi ng personal injury
suit caused them to sustain substantial |osses from an eventual
settlenment i n excess of Generali’s policylimts. GCenerali renovedthis
actionto federal court on the basis of diversity jurisdiction. The
district court granted sunmary judgnent in favor of Generali. The
Excess Carriers appeal, and we now reverse and renand.
Factual and Procedural Hi story

Par ker & Par sl ey Petrol eumConpany (Parker & Parsl ey) served as a
general partner of a partnership that | eased and operated a natural gas
well in the San Juan Basin of New Mexi co. Par ker & Parsl ey was
desi gnat ed as “operator” of the project. On Septenber 20, 1990, the
wel | expl oded, severely burning three enpl oyees of a subcontractor
servicingthe wel |l site, George Val enci a, David Qupps, and Jeffrey H nger
(collectively, the Hnger plaintiffs). After recovering workers’
conpensati on benefits fromtheir enployer, the Hinger plaintiffsin

February 1991 filed suit in New Mexi co state court agai nst Parker &

! The Excess Carriers had al so naned Gay & Tayl or, Inc., Thomas
Howel | Group Anericas, and J. G Reynaud as defendants inthis action.
The cl ai ns agai nst t hese def endants were | ater di sm ssed, and t he Excess
Carriers have not appeal ed their dismssal. Therefore, those clains are
not before this Court.



Par sl ey, Evergreen Resources, Inc.,?and certain subcontractors. The
subcontractors settled beforetrial.® Parker & Parsl ey and Ever green
Resources proceeded to trial.

Parker & Parsley carried a $1 mllion primary i nsurance policy
i ssued by Generali and a $20 m | | i on excess policy i ssued by t he Excess
Carriers.* CGenerali’s primary policy required Generali to defend any
suit agai nst Parker & Parsl ey and reserved for Generali theright to
make such i nvesti gati on and settl enent of any clai mor suit it deened
appropri ate.

The H nger plaintiffs’ suit agai nst Parker & Parsl ey and Ever green
Resour ces proceeded to trial on Novenber 4, 1992, and ended on Decenber
11, 1992. During arecess on Novenber 10, 1992, the H nger plaintiffs
presented the following witten settl enent denmand:

“Plaintiffs are willing to fully settle this case
with Defendants, Parker & Parsley Petroleum Co. and
Evergreen Resources, Inc., on the follow ng terns:

(1) Paynment of the sum of $986,000.00 or the

remaining primary limts of your clients’
i nsurance coverage, whichever is |ess[?®];

2 Evergreen Resources, a co-general partner of Parker & Parsl ey,
was al so i nsured under the policiesissued by Generali and t he Excess
Carriers.

3 Hal l'i burton Conpany settled for $736, 000, Wl | head Servi ces,
I nc. for $514, 000, and SamBi | | i ngt on/ Drew Bat es Consul ti ng Conpany f or
$950, 000.

4 American | nsurance Conpany held fifty percent of the excess
policy, Underwiters at LI oyd’ s London twenty-five percent, and Aneri can
Honme Assurance Conpany twenty-five percent.

°> Generali had al ready paid $14,000to afourth burnvictim who
was not a party to the Hi nger suit.
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(2) Release and conveyance to Plaintiffs of any
interest which you nmay have in the nodel
wel | head and BOP[ °] ;

(3) The settlenent shall be confidential; and

(4) We reserve the option to have sone portion of
the funds put into a structured settlenent to
be pl aced through Larry Ward & Associ ates. W
w Il advise you within forty-eight (48) hours
of your acceptance what portion wll be
struct ur ed.

This of fer expires at 12:00 noon on Novenber 11, 1992."7
The Hinger plaintiffs’ offer was received at approximtely 1:20
p.m on Novenber 10, 1992, by WR Logan (Logan), the New Mexico
attor ney def endi ng Parker & Parsl ey and Ever green Resources. Logan
then transmtted the offer at 4:00 p.m on Novenber 10, 1992 to
J.G Reynaud (Reynaud), the Director of Non-Marine Clains at Gay &
Taylor, Inc., an Atlanta conpany that served as the third-party
clains admnistrator for Generali. In July 1992, GCenerali had
aut hori zed Reynaud to settle the Hinger suit within CGenerali’s
policy limts of $1 mllion.

Upon receiving the Hinger plaintiffs’ offer, Reynaud and

separate counsel began analyzing the claimand, on the norning of

Novenber 11, 1992, flew to Al buquerque to review defense files and

6 A BOP, or blowout preventer, is a well-known safety device
for working on gas wells |like the one at issue in the Hi nger suit.

" After two days of trial testinony, the Hinger plaintiffs nade
t he of fer, because Davi d Cupps, the nost seriously injuredof them did
not bel i eve he was physi cal |l y and enoti onal | y capabl e of sitting through
the remai nder of the trial



interview Logan regarding the trial’s status. During this neeting
in Al buguerque, Logan recommended to Reynaud that the offer be
accepted. Reynaud did not accept the offer by the noon deadline,
and it expired. Before trial proceedings began on the norning of
Novenber 13, 1992, Reynaud offered the H nger plaintiffs $110, 000
to settle the suit; by its terns, this offer expired when court
recessed that day. The Hi nger plaintiffs rejected Reynaud’'s offer.

At the conclusion of the trial, the jury found Parker &
Parsley and Evergreen Resources liable for the explosion,
allocating ninety percent of the responsibility to Parker &
Parsl ey, nine percent to Evergreen Resources, and one percent to
SamBillington. The jury found no fault on the part of the Hinger
plaintiffs or the subcontractors. On Decenber 21, 1992, the Hi nger
plaintiffs obtained a judgnent against Parker & Parsley and
Evergreen Resources on the jury' s verdict for an anount in excess
of $12 million, including approximately $5 mllion in conpensatory
damages and $7 million in punitive damages.® The trial court |ater

anended the judgnent to account for a settlenment credit of $2.2

mllion; however, this credit was elimnated on appeal. Follow ng
appeal, the Hinger suit was settled for alnost $16 mllion with the
Excess Carriers funding approximately $15 m | 1li on.

8 According to Logan, this verdict set a record for the
anount of damages awarded by a jury in New Mexico state district
court in Al buquerque. For a nore conplete description of the New
Mexi co suit, see Hi nger v. Parker & Parsley PetroleumCo., 902 P.2d
1033 (NM C. App. 1993).



The Excess Carriers subsequently filed suit agai nst Generali
in Texas state court, alleging, inter alia, that Generali violated
its duty under the Stowers doctrine to reasonably settle the Hi nger
suit within primary policy limts when it rejected the Hinger
plaintiffs’ Novenber 10, 1992 offer. Generali then renoved this
action to federal court on the basis of diversity jurisdiction
After renoval, Generali noved for sunmary judgnent on the foll ow ng
grounds: (1) that the period of time to accept the Novenber 10,
1992 offer was unreasonable; (2) that the offer’s requirenent that
a portion of the settlenent’s proceeds be placed in a structured
settlenment rendered the offer conditional such that the Stowers
doctrine was not triggered; and (3) that the insured consented to
a trial, thereby precluding the Excess Carriers from asserting a
Stowers claim The district court granted Generali’s notion on the
basis that Generali acted reasonably, as a matter of law, in
rejecting the Novenber 10, 1992 offer. Specifically, the district
court concluded that the short period of time to accept the Hinger
plaintiffs’ offer rendered Generali’s decision to reject it
reasonable as a matter of law. The Excess Carriers now appeal to
this Court.

Di scussi on

The Excess Carriers assert that the district court erred in



granting Generali judgnment as a matter of lawontheir Stowers claim?®
We agree and reverse and renmand.

We reviewa grant of sunmary j udgnent appl yi ng t he sane st andard
as the court bel owwas obligedto apply. See King v. Chide, 974 F. 2d
653, 655 (5th Gr. 1992). Sunmary judgnent i s proper when no i ssue of
materi al fact exists andthe noving partyisentitledtojudgnent as a
matter of law. Seeid. at 656. The sunmary j udgnent evi dence i s vi ewed
inthelight nost favorabl e to the nonnovant, inthis case, the Excess
Carriers, and questions of | aware revi ewed de novo. Seeid. W may
af firma judgnent on any basi s rai sed bel owand supported by the record.
See Davis v. Scott, 157 F.3d 1003, 1005 (5th G r. 1998); Davis v.
Li berty Mut. Ins. Co., 525 F. 2d 1204, 1207 (5th G r. 1976); see al so 10A
CHARLES ALAN WRI GHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE 8§ 2716, at 290 (3d
ed. 1998).

We apply Texas law to the Excess Carriers’ action.® \Wen

® On appeal, the Excess Carriers also contend that Generali
breached its obligations under the primary policy by failing to pay
interest on the entire judgnent entered in favor of the Hi nger
plaintiffs. GCenerali responds that the Excess Carriers never raised
this claimbeforethedistrict court and that the primary policy was not
breached. Inits order, thedistrict court nade no nenti on of a breach
of contract claim As we reverse and remand the Excess Carriers’
St ower s acti on, we need not and do not address the breach of contract
claim

10 The parties assune, w thout argunment, that Texas | aw governs
this action. Al though the H nger suit occurred in New Mexico, the
primary policy between CGenerali and the insured reflects that the
insured is a Texas corporation and that conpl ai nts by the i nsured may
be addressed to t he Texas Board of I nsurance. Accordingly, we apply
Texas law as the parties have treated it as applicable.

7



adj udi cating a clai mfor which state | awprovi des t he rul es of deci si on,
we are bound to apply the lawas interpreted by the state’ s hi ghest
court. See Transcontinental Gas v. TransportationIns. Co., 953 F. 2d
985, 988 (5th Cir. 1992). If the state’s highest court has not spoken
onaparticular issue, “it istheduty of the federal court to determ ne
as best it can, what t he hi ghest court of the state woul d decide.” |d.
When maki ng such a determ nati on, we are bound by aninternedi ate state
appel | at e court deci si on unl ess “convi nced by ot her persuasi ve data t hat
t he hi ghest court of the state woul d deci de ot herwi se.” First Nat’l|
Bank of Durant v. Trans Terr Corp., 142 F. 3d 802, 809 (5th Gr. 1998)
(internal quotations and footnote omtted). W, however, “w | not
expand state | awbeyond its presently exi sting boundaries.” Rubinstein
v. Collins, 20 F.3d 160, 172 (5th Gr. 1994) (footnote omtted).
Under Texas law, an insurer has a duty to accept reasonable
settlenent offers. This is commonly referred to as the Stowers
doctrine. See G A Stowers Furniture Co. v. American Indem Co., 15
S.W2d 544, 547 (Tex. Commi n App. 1929, hol di ng approved). Asettl enent
demand, however, does not trigger the Stowers duty unless three
prerequisites arenet: “(1) the claimagainst theinsurediswthinthe
scope of coverage; (2) thedemandiswthinpolicylimts; and (3) the
ternms of the demand are such that an ordi narily prudent i nsurer would
accept it, considering the likelihood and degree of the insured’ s

potential exposure to an excess judgnent.” State FarmLloyds I ns. Co.

v. Mal donado, 963 S. W2d 38, 41 (Tex. 1998); see Texas Farners I ns. Co.



v. Soriano, 881 S.W2d 312, 314 (Tex. 1994). To inpose a Stowers duty
on aninsurer, asettlenent demand nust proposeto rel ease theinsured
fully in exchange for a stated sumof noney, although the term*®“the
policy limts” may be substituted for a sumcertain. See Anerican
Physi ci ans I ns. Exchange v. Garcia, 876 S. W 2d 842, 848 (Tex. 1994).
The St owers doctrine requires that aninsurer “exercise that degree of
care and di |l i gence whi ch an ordi narily prudent person woul d exercisein
t he managenent of hi s own busi ness i nrespondingto settl enent denmands
wthinpolicy limts.” |d. at 848 (internal quotations omtted). A
breach of this duty gives rise to a cause of action sounding in
negl i gence.

Al t hough t he St owers doctrine arose inthe context of aninsured
seeki ng a renedy agai nst his insurer, Texas |l awal so permts actions
under the Stowers duty by an excess i nsurer agai nst a primary i nsurer
t hrough t he doctri ne of equitabl e subrogati on. See General Star | ndem
Co. v. Vesta Fire Ins. Corp., 173 F.3d 946, 949-50 (5th G r. 1999)
(citing Anerican Centenni al Ins. Co. v. Canal Ins. Co., 843 S. W 2d 480,
482- 83, 485-6 (concurring opi nion of Hecht, J., joined by four other
justices) (Tex. 1992)). “Equitable subrogationis thelegal fiction
t hrough which a person or entity, the subrogee, is substituted, or
subrogated, tothe rights and renedi es of anot her by virtue of having
fulfilled an obligationfor whichthe other was responsible.” 1d. at
949. Under equitabl e subrogation, “an excess i nsurer, paying a l oss

under a policy, ‘standsinthe shoes’ of itsinsuredwithregardto any



cause of action its insured nmay have against a primary insurer
responsi blefor theloss.” 1d. Accordingly, for the excessinsurer to
recover fromaprimary insurer, “the excess i nsurer nust first prove
that theprimary insurer failedtofulfill aduty owedtotheinsured.”
ld. “Inrecognizingthe availability of this renedy, the Texas Suprene
Court reasoned that, if excess carriers were not subrogated to the
clains of their insured, primary insurers woul d have Il ess incentiveto
settlewithintheir policylimts and mght betenptedto ‘ganble with
excess carriers’ noney when potential judgnents approach the primary
insurers’ limts.” Id. (citing Anerican Centennial Ins. Co., 843 S. W 2d
at 483). However, Texas | aw neither requires the insurer to nake or
solicit offers to settle the claimor suit nor has extended direct
duti es based onthe rel ati onshi p bet ween excess and primary carriers.
See id.; Anmerican Physicians Ins. Exchange, 876 S.W2d at 851.

Bot h Generali and t he Excess Carriers agree that the H nger suit
fell wthinthe scope of Generali’s primary policy. Cenerali contends
that the Excess Carriers’ Stowers action fails for the foll ow ng
reasons: (1) the offer was not wwthinthe primary policy limts; (2)
Cenerali acted reasonably inrejecting the offer; (3) the offer was
condi ti onal and t herefore does not fall under the Stowers doctrine; and
(4) theinsured s consent totryingthe H nger suit toverdict defeats
t he Excess Carriers’ Stowers action. W consider theseissues inthat
order.

I Ofer Wthin Policy Limts
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On appeal, Generali argues that the district court’s grant of
summary j udgnent can be affirned on the basis that the Stowers doctrine
was not triggered by the H nger plaintiffs’ offer asit was not within
policy limts. Generali contends that the demand for the insured’ s
interest, if any, inthe bl owout preventer (apparently a nodel trial
exhibit), rendered the offer outside policy limts. Inits summary
judgrent order, the district court noted “[p]arenthetically, [that] the
of fer appears to have exceededthe policy limts because it asks for the
policy limts plus other transfers, but the offer i s assuned to have
beenwithinthelimts.” “Althoughwe can affirma sumary judgnent on
grounds not reliedon by thedistrict court, those grounds nust at | east
have been proposed or asserted in that court by the novant.” Johnson
v. Sawyer, 120 F. 3d 1307, 1316 (5th Gr. 1997). Cenerali did not nove
for summary judgnent on this ground before the district court.
Therefore, we cannot affirmthe district court’s grant of summary
judgrment on this basis. !
|1 General i’ s Reasonabl eness as a Matter of Law

The St ower s doctrine sounds i n negligence, requiring anordinarily

11 Curiously, positions taken by Generali before the district
court undercut its assertion on appeal that the Hnger plaintiffs’ offer

was not within primary policy limts. Inits notion for summary
judgnent, Cenerali stated that on “Novenber 10-11, 1992, . . . the
Hi nger plaintiffs made an offer within Generali’slimt.” Cenerali’s

reply tothe Excess Carriers’ responseto CGenerali’s notion for sunmmary
judgnent reiterates this position, declaringthat the Hnger plaintiffs

“didnot . . . nmake ademand within Generali’s policy limts[] until the
af t ernoon of Novenber 10, 1992"-t he demand at issue in this appeal.
Moreover, in his deposition, Reynaud testified that the H nger

plaintiffs’ offer was within primary policy limts.
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prudent i nsurer to accept areasonabl e settlenent offer or beliablefor
any judgnent in excess of the primary policy limts, taking into
“consider[ation] thelikelihood and degree of theinsured s potenti al
exposure to an excess judgnent.” Garcia, 876 S.W2d at 849. |In Garcia,
t he Texas Suprene Court stated that “the Stowers renedy of shiftingthe
ri sk of an excess judgnment onto the insurer is inappropriate absent
proof that theinsurer was presented with areasonabl e opportunityto
prevent the excess judgnent by settling withinthe applicable policy
limts.” Id. Thedistrict court interpreted “reasonabl e opportunity”
to consi st of a substantive and a procedural requirenent: the forner
referring to the reasonabl eness of the terns of the offer, and the
| atter concerning the anount of tine to either accept or reject the
of fer given t he consequences of the deci sion. This anal ysis, although
not specifically describedinthis manner by any Texas court, properly
characterizes the appropriateinquiry. Seeid. (“Inthe context of a
Stowers | awsuit, evidence concerning clains investigation, trial
def ense, and conduct during settlenent negotiations is necessarily
subsidiarytotheultimate i ssue of whet her the cl ai mant’ s denand was
reasonabl e under the circunstances, such that an ordinarily prudent
i nsurer woul d accept it.”). Cenerali argued, and the district court
concl uded, that it acted reasonably as a matter of |l awin not accepti ng
the H nger plaintiffs’ offer because of the short period of tinme all owed
to accept the offer and the uncertainties involved in the possible

structuring of aportionof the settlenent. W disagree and hol d t hat

12



ontheinstant record a genuineissue of material fact is present asto
whet her Generali acted reasonably.

W first consider the potential exposure to ajudgnent outsidethe
primary policy limt. The Hinger plaintiffs had suffered severe burn
i njuries, and Logan consi dered t hat t he damages fi ndi ng m ght wel |l run
as highas $3 mllion, although he di d not believe punitive damages were
apossibility. Herecommended that the settl enent of fer be accept ed.
Logan expected that the jury woul d apporti on approxi mat el y 15-25 per cent
of the conparative responsibility tothe insured with the renaining
responsi bility spread anongthe plaintiffs and the settling def endants.
Reynaud conposed a nmenorandum on Novenber 9, 1992, one day before
receiving the H nger plaintiffs’ settlenent offer, which stated that
“the verdict coul d exceed [CGenerali’s $1 mllion] policy.” Despitethis

possi bility, Reynaud consi dered a $750, 000 settl ement t o be reasonabl e. 2

Nevert hel ess, under New Mexi colawthe insured|likely coul d be held
responsible for theentireloss by the H nger plaintiffs, evenif the
jury apportioned 15-25 percent of the conparative responsibilitytothe
i nsured. The Hinger plaintiffs argued before the NewMexi co di strict

court that the principles of Saiz v. Bel en School D strict, 827 P.2d 102

12\\6 al so note that on Novenber 7, 1992, the Al buquerque press
reportedthemulti-mlliondollar settlenment of alocal burn victimcase
involving a nine year-old girl.
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(N.M 1992) 13, should apply, under which the insured could be held
strictlyliablefor theentirety of the Hinger plaintiffs’ |osses. In
Cct ober 1992, the New Mexico district court made a prelimnary ruling
t hat Sai z woul d not apply. However, the court alsostatedthat, if the
evi dence adduced at trial convincedthe court that Sai z shoul d appl y,
it would revisit the issue. In fact, Reynaud testified in his
deposition that, if the Saiz opinion applied, the i nsured woul d be
responsi bl e for the entire damage award even i f apporti oned only one
percent of the conparative responsibility for the H nger plaintiffs’
| osses.

Onthisrecord, ajury coul d reasonably concl ude that an i nsurer
of ordi nary prudence woul d find the offer substantively reasonabl e and
that a significant possibility of ajudgnent in excess of the primary
policy limt existed.

Wthregardtothe reasonabl eness of the opportunity to accept the
Hi nger plaintiffs’ offer, Generali argues that it was not only the
shortness of the period allowed to accept the offer, but also the
uncertainty surrounding the structured settlenent that nakes its
rejection of the offer reasonable as a matter of law. Admttedly,
Reynaud enpl oyed i ndependent counsel to assi st hi min eval uati ng whet her
or not to accept the offer, andthe two worked diligently to anal yzethe

Hi nger suit and the offer, includingtravelingto Al buquerque to neet

13 The New Mexico Suprene Court issued the Saiz opinion on
February 21, 1992, over six nonths before the Hi nger suit was tried.
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w th Logan and revi ewdefense fil es. However, we cannot concl ude t hat
t he present sumrary evi dence est abl i shes reasonabl eness as a natter of
| aw. The events form ng the basis of the H nger suit occurred two years
bef ore t he of fer was nade, the suit had been pendi ng over twenty nont hs,
and, several nonths before trial, Generali had granted Reynaud the
authoritytosettlethe H nger suit wthintheprimary policylimts.
Jerral d Roehl, the H nger plaintiffs’ attorney (Roehl), nade the of fer
to Logan approximately twenty-three hours before it expired. Wen
Reynaud recei ved noti ce of the offer, twenty hours renai ned t o accept
it. Logan recommended to Reynaud t hat the of fer be accepted. Moreover,
the parties, including Reynaud acti ng on behal f of the insured, had
previously attenpted to nedi ate the Hi nger suit, andthetrial inthe
New Mexi co trial court had al ready begun several days previ ously when
t he of fer was tendered. Thereis no evidencethat noretineto evaluate
t he of f er was ever requested (or that the H ngers’ counsel was i nf or ned
such was needed) beforeit expired, that there was any attenpt to accept
the offer after it expired or that there was any reasonabl e possibility
the offer would have been accepted had nore tine been all owed.
Reynaud’ s Novemnber 13th $110,000 settlenent offer to the Hinger
plaintiffs reinforces this point, as he handed the of fer to Roehl at the
begi nning of trial that day andit term nated when court recessed t hat
day. This certainly was a period of tine |less than the twenty hours

Reynaud had t o accept the H nger plaintiffs’ Novenber 10th of fer and t he

15



anmount was not even in the sanme ball park as the Hingers offer.!
Al t hough the i ssue i s i ndeed a very cl ose one, we concl ude that on
t he present record whet her Generali acted reasonably i n not accepting
the Hi nger plaintiffs’ Novenber 10th offer is a fact question
appropriate for a jury determ nation, not sunmary judgnent.!® The
district court erredingranting Generali summary j udgnent on t he basi s
that it acted reasonably as a matter of |aw
1l Unconditional Ofer

Inits notion for sunmmary judgnent, Generali argued that the H nger

14 W note that there is no evidence even suggesting that the
offer’sreferenceto astructural settlenent provisionrequired nore
time for eval uati on or had anyt hi ng whatever todowiththefailureto
accept the offer.

% |I'nfinding that Generali acted reasonably as a matter of | aw
because of the |l ack of sufficient tineto eval uate the Novenber 10, 1992
demand, the district court relied on DeLaune v. Liberty Miutual | nsurance
Co., 314 So.2d 601 (Fla. C&. App. 1975), and dennv. Flemng, 799 P. 2d
79 (Kan. 1990). Neither case, however, supports the conclusionthat the
refusal to accept an offer wwthin atwenty-three hour period several
days intothetrial of atwenty nonth old |lawsuit (concerni ng an over
two year old incident), in which discovery was apparently conpl et e,
medi ati on had been attenpted, and authority tosettlefor policylimts
had been procured, is reasonable as a matter of law. See denn, 799
P.2d at 85-86 (holdingthat failureto accept policylimts offer within
t wo weeks al | owed was not evi dence of bad faith where “the case was | ess
than four nonths ol d. D scovery had scarcely begun. There were several
defendants . . . noreport of the incident was submtted. . . [to the
insurer] until suit was filed.”); DeLaune, 314 So. 2d at 602-03 (fi ndi ng
no negligenceinrefusing apolicy limt offer that was open for ten
days when the offer was received approxi mately six weeks after the
occurrence of the underlying acci dent and only ei ght days after def ense
counsel receivedthefile, onthetenth day, a Friday, defense counsel
informed plaintiff’s counsel he could|ikely have a response by Monday
but plaintiff’s counsel refused an extension, and on Monday the
i nsurance conpany attenptedto settlefor thepolicy limt but plaintiff
refused).

16



plaintiffs’ offer was not unconditional, becauseit permttedthe H nger
plaintiffs to place a portion of the settlenent into a structured
annuity.® Generali clains that this arrangenent |eft open the
possibility that Generali could be held |iable for paynents to the
Hi nger plaintiffsinthe event that the annuity conpany becane unabl e
to make such paynents. Generali concludes that this risk of future
exposure rendered the Hinger plaintiffs’ offer conditional and,
therefore, did not trigger the Stowers duty. The district court
determ ned t hat, despite being uncertain, the of fer was uncondi tional .
On appeal , Generali renews this argunent. W concl ude that the sunmary
j udgnent evi dence here does not establish as a matter of |awthat the
Hi nger plaintiffs’ offer was conditional.

“Cenerally, a Stowers settl ement denmand nust propose to rel easethe
insured fully inexchange for a stated sumof noney, but may substitute
‘“the policy limts for a sumcertain.” Anmerican Physician Ins.
Exchange, 876 S. W 2d at 848-49. Moreover, this Court has heldthat the
Stowers doctrine “does not require theinsurer to accept aconditional
of fer carryingrisks of further liability.” Danner v. | owa Miutual Ins.
Co., 340 F. 2d 427, 430 (5th Cr. 1964); seeid. at 429 (“There nust be

an uncondi tional offer to settl e beforethere can be saidto be a breach

6 The reservation for the structured settlenent states as
fol |l ows:

“We reserve the optionto have sone portion of the funds put

intoastructured settlenent to be placed through Larry Ward

& Associates. W will advise youwithin forty-eight (48)

hours of your acceptance what portion will be structured.”
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of theinsurer’s duty.”) (enphasisomtted). Cenerali clainsthat the
Hi nger plaintiffs’ reservationof theright toplace aportion of the
settl enment proceeds into astructured settl enent!® renderedthe offer
conditional. In support of this position, Generali relies on the
depositiontestinony of Don Haw ey (Hawl ey), an associ ate director of
maj or litigationclains adjustnent at Fireman’s Fund. *® Hawl ey st at ed
that it i s his understandi ng that underwiters of structured settlenents

retain contingent risks.? Generali also asserts that the Hi nger

8 Black’s LawDictionary defines astructured settl enent as “[ a]
settlenment in which the defendant agrees to pay periodic suns to the
plaintiff for a specified tinme.” BLAXK sLAWD cCTioNARY 1377 (7t h ed.
1999). The arrangenent contenpl ated by the H nger plaintiffs differs
as Cenerali would be expected to provide funds to Larry Ward &
Associ ates which woul d i n turn make (or purchase an annuity to nake)
periodi c paynentstothe Hnger plaintiffs. The notivationfor entering
i nto such an arrangenent i s not only because of the econom cs of the
transaction, but al so because of tax benefits which can arise. See
Western United Life Assur. Co. v. Hayden, 64 F. 3d 833, 839-40 (3d G r.
1995) .

19 Hawl ey first becane involved in the Hi nger suit in Novenber
1993, about one year after judgnent was enteredin favor of the H nger
plaintiffs. Hawl ey, acting on behal f of the Excess Carriers, oversaw
t he appeal of the judgnment and eventual $16 million settl ement of the
Hi nger suit.

20 Hawl ey’s testinobny on this point reads in part as foll ows:
“Q . . .
What ki nd of contingent riskisinvolvedinannuities?
A. If the conpany that the annuity is placed wthis
unabl e to neet their obligations, the obligationwould back

on the placing carrier. In this case it would have been
Fireman’s Fund, Al G and the London market.
Q So in other words, if whoever agrees to nake

these paynentsinthefuturetotheplaintiffsisunableto
make t hose paynents, then the excess insurersinthis case
woul d have then been |iable to make those future paynents?
A That’ s correct.
Q Why do carriers typically seek a di scount of
at least ten percent in order to assune this risk?
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plaintiffs’ deciding whomthe structured settl enent woul d be pl aced
t hrough created a heightened risk of exposure to future liability.
In response, the Excess Carriers state that the possible
desi gnation of a portion of the settl enent proceeds for t he purchase of
astructured settl enent or annuity did not render the of fer conditional.
The Excess Carriers al so mai ntain that, when consi deri ng whether to
accept the offer, Generali was not concernedwith any futureliability
stemmng froma structured settlenent. Inaddition, the Excess Carriers
contend that Generali’s nowstated fear of future liability |acks
validity, as the standard practiceis for the insured and i nsurer to
receive arelease fromany futureliability in the event the annuity
conpany fails to nmake t he periodi c paynents. The Excess Carriers claim
that the goal of astructured settlenent istoreducethetaxliability
stemming froma plaintiff’s recovery and that section 130 of the

| nt er nal Revenue Code, 26 U S.C § 1307%4, requires a

A Wll, you'll have to forgive nme, | amnot an
expert instructured settlenents or annuities. But asit was
expl ai ned to ne by our structured settl| enent person, was i n
order to assune—i n other words, if we’'re goingto assunethe
hundred percent of the risk anyway, why buy a structure.”

2126 U.S.C. 8 130 provided from 1988 through 1996 as foll ows:

“(a) Ingeneral.—-Any anount received fromagreeingto
aqualifiedassignnent shall not beincludedingrossincone
to the extent that such anount does not exceed t he aggr egat e
cost of any qualified funding assets.

(b) Treatnent of qualifiedfundi ng asset.—-Inthe case
of any qualified funding asset-—

(1) the basis of such asset shall be reduced by

t he anmount excl uded f romgr oss i ncone under subsecti on

(a) by reason of the purchase of such asset, and

(2) any gai n recogni zed on a di sposi tion of such
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asset shall be treated as ordinary incone.

(c) Qualifiedassignnment.—For purposes of this section,
the term‘qualified assignnent’ neans any assi gnnment of a
liability to make peri odi ¢ paynents as damages (whet her by
suit or agreenent) on account of personal injury or sickness
(inacaseinvol ving physical injury or physical sickness)—

(1) if the assignee assunes liability from a
person who is a party to the suit or agreenent, and

(2) if—

(A) such periodic paynents are fixed and
determ nable as to anobunt and tine of paynent,

(B) such periodic paynents cannot be
accel erated, deferred, increased, or decreased by
the reci pient of such paynents,

(O the assignee’ s obligation on account of

t he personal injuries or sickness is no greater

t han t he obl i gati on of t he person who assi gned t he

liability, and

(D) such periodic paynents are excl udabl e
fromthe gross incone of the recipient under

section 104(a)(2).

The determ nation for purposes of this chapter of when the
recipient is treated as having received any paynent with
respect to whichthere has been a qualified assi gnnent shal |
be nmade wi t hout regard to any provi sion of such assi gnnent
whi ch grants the reci pient rights as acreditor greater than
those of a general creditor.

(d) Qualified funding asset.—-For purposes of this
section, theterm‘qualifiedfundi ng asset’ neans any annuity
contract i ssued by a conpany |icensed to do busi ness as an
i nsurance conpany under the laws of any State, or any
obligation of the United States, if—

(1) such annuity contract or obligationis used by
the assignee to fund periodic paynents under any
qual i fi ed assi gnnent,

(2) the periods of the paynents under the annuity
contract or obligation are reasonably related to the
peri odi ¢ paynents under the qualified assi gnnent, and
t he amount of any such paynent under the contract or
obligation does not exceed the periodic paynent to
which it rel ates,

(3) such annuity contract or obligation is
desi gnated by the taxpayer (in such manner as the
Secretary shall by regul ati ons prescribe) as being
taken i nt o account under this sectionwth respect to
such qualified assignnent, and

(4) such annuity contract or obligation is
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conpleterel ease of the partiestothelitigationfor thetax benefits
to becone effective. As evidence of this supposedly standard practi ce,
t he Excess Carriers refer tothe actual settl enent reached i nthe H nger
suit which includes an annuity in which the Excess Carriers provided
funds to Larry Ward & Associ ates for periodi c paynents to t he Hi nger
plaintiffs and recei ved arel ease fromany futureliability. Therefore,
the Excess Carriers conclude that the Hinger plaintiffs’ offer was
uncondi ti onal .

Nei t her Generali nor the Excess Carriers cite any authority that
addresses whet her the possibility of structuring sone portion of a

settl enent renders the offer either conditi onal or unconditional. The

pur chased by t he t axpayer not nore t han 60 days before
the date of the qualified assi gnnment and not | ater than
60 days after the date of such assignnent.”

From1989 t hr ough 1995, 26 U. S. C. § 104(a) (2) provi ded as fol | ows:
“8§ 104. Conpensation for injuries or sickness

(a) Ingeneral.—-Except inthe case of anounts attri butabl e (and not
i n excess of ) deductions al | owed under section 213 (rel ating to nmedi cal,
etc., expenses) for any prior taxable year, gross incone does not
i ncl ude—

(1)

(2) the anpbunt of any damages received (whether by suit or
agreenent and whet her as | unp suns or as peri odi c paynents) on account
of personal injuries or sickness;

The concl udi ng sent ence of § 104(a) provi ded: “Paragraph (2) shall not
apply to any punitive danages i n connectionw th a case not i nvol vi ng
physi cal injury or physical sickness.”
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Texas courts whi ch have consi der ed whet her an of fer i s conditional or
unconditional providelittle guidanceinresolvingtheissue beforethis
Court. See Trinity Univ. Ins. Co. v. Bl eeker, 966 S. W 2d 489, 490 ( Tex.
1998); Insurance Corp. of Am v. Webster, 906 S.W2d 77, 80-81 (Tex.
App. —Houston[ 1st] 1995, wit denied); Jones v. H ghway Ins.
Underwiters, 253 S.W2d 1018, 1022 (Tex. G v. App. —&al veston 1952, wit
ref’d n.r.e.). Under the Stowers doctrine, the requirenent for an
uncondi tional settlenent offer generally refers to a rel ease of the
causes of action assertedintheunderlyinglitigation, inthis case,
the personal injury clainms by the H nger plaintiffs. A settling
def endant remains subject to clains to enforce the terns of the
settl enent reached by the parties. The Excess Carriers argue that
Cenerali’sinterpretation of the Hi nger plaintiffs offer raisesthis
|atter type of futureliability, not the forner. Even so, the question
remai ns whet her the settl enent of fer was such that its acceptance coul d
expose Cenerali to being required, under certain conditions, to pay nore
thanits policy limts. Astructured settlenent, contenpl ating the
purchase of an annunity, may wel | provide for periodi c paynents over
time totaling nore than the original anpbunt used to purchase the
annunity, in recognition of the earning val ue of noney. See, e.g.,
Hayden, 64 F. 3d at 839-40. |f, as here, the cash settl enent anount is
the policy limts, and a portion of that is usedto fund a structured
settlenent, and if the annuity conpany defaults and the liability

insurer remains |iable under the settlenent agreenent to pay the
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remai ni ng periodi c paynents, then the settl enent coul d obligate the

l[iability insurer to pay nore than the anmpunt of its policy limts.??
Settl enment denmands, such as the one at i ssueinthis appeal, often

arewitteninoutlineformand cannot fully enconpass all the details

of an eventual agreenent between the parties. Sone | evel of common

practi ce and understandi ng necessarily underlies negotiations and

demands. The Hinger plaintiffs’ offer to“fully settlethis casewth

Def endant s” tends t o suggest that no potential liability onthe part of

Cenerali or theinsuredwoul dremain upon acceptance of the offer. See

@unn Infinite, Inc. v. O Byrne, 996 S.W2d 854, 859-60 (Tex. 1999)

(determning that theterns “settle” and “settl enent inplicitlyif not
explicitly required” the release of a party’s clains). T h e
di spositive issue before the Court renai ns t he neani ng of the settl enent
of fer, specifically, whether or not the comon understandi ng of the
Hinger plaintiffs’ offer includes the release of Generali and the
insured fromany future liability-not only on all the clains of the
plaintiffs arising out of theincident inquestionbut al so under the
settlement agreenent--if Larry Ward & Associ ates (or the annui ty conpany

it sel ected) becane unabl e t o nake t he peri odi c paynents to t he H nger

plaintiffs. Neither Haw ey’ s testi nony nor any of the other summary

22 For exanple, if liability insurance conpany A's policylimts
are $1, 000,000 and the plaintiff’'s settlenent offer i s for Conmpany Ato
(1) pay $600,000incashtotheplaintiff, and (2) pay $400, 000 i n cash
to Conpany Binreturn for Conpany B s prom se to pay plaintiff $87, 000
a year for the next five years, and (3) guar antee Conpany B's
obligationto plaintiff, then acceptance of the settlenent of fer may
obligate Conpany A to paynent of nore than its policy limts.
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j udgnent evi dence resolves thisissue. Haw ey did not testify tothe
common practi ce and under st andi ng of structured settl enent provi sions
and, in fact, admtted that he was not an expert in the field of
structured settl enents and was essentially nerely repeati ng what had
been “expl ained to nme by our structured settl enent person.” Therefore,
hi s stat enents cannot be determ native. As noted previously, the H nger
plaintiffs settled with several defendants beforetrial. Each offer
cont ai ned a provi sion for structuring sone portion of the settlenent
t hrough Larry Ward & Associ ates; the record, however, does not indi cate
whet her the settling defendants recei ved arelease fromfutureliability
associated with the structured settlenment. However, the $16 m|lion
settl enent reached after the appeal to the NewMexi co court of appeal s
does contain such arel ease.? Thereis sinply no evidenceintherecord
sufficient toestablishthat reasonabl e attorneys and adj usters woul d
regard the H nger plaintiffs’ offer as callingfor an arrangenent under
whi ch Generali would retain contingent liability for the periodic
paynent s t o be nade by an annui ty conpany under a structured settl enment
or as bei ng reasonably susceptibleto beingproperly sointerpreted.
In addition, when considering whether to accept the Hi nger
plaintiffs’ offer, Reynaud was not concernedwith any futureliability

stemm ng fromthe structured settl enent provision. Cenerali’s position

22 The correspondence between the H nger plaintiffs and their
counsel, Roehl, refers to the tax advantages of the structured
settlenents, inplyingthat they conformto section 130 of the I nternal
Revenue Code. In his depositiontestinony, Roehl reiterates the tax
advant ages of the structured settlenents.
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inthislitigationthat the offer was condi ti onal gives the inpression
of being a post-hoc rationalization. Thereis no evidence what ever t hat
Reynaud or anyone el se on behalf of Generali ever concl uded (or was
advi sed)—certainly not prior tothe institution of this suit by the
Excess Carriers—that the settl enment of fer m ght be so construed as to
authorize inpositionof l[iability on Generali inthe event the annuity
conpany defaultedin the periodi c paynents tothe H nger plaintiffsthat
presumabl y woul d be cal |l ed for under a structured settlenent. Andit
i s alsoabsolutely clear that neither Reynaud nor anyone el se on behal f
of CGenerali ever raised any question, or requested any clarification,
inthisrespect withthe Hi nger plaintiffs or anyone else. Cf. Martin
v. Xarin Real Estate, Inc., 703 F.2d 883, 887-88 (5th Gr. 1983)
(refusing to consider paynent by personal check i nstead of cash as a
basis for defeating the formation of contract where the receiver
acqui esced to the form of paynent).

I n concl usion, onthe present record Generali’s contentionthat the
of fer was condi ti onal has not been established as a matter of | awand,
therefore, cannot be a basis for affirmng the district court’s
j udgnent .

IV  Consent by Parker & Parsley as a Defense

Generali al so asserts that the Excess Carriers’ Stowers claimis
barred, because the insured, Parker & Parsl ey and Ever green Resour ces,
di d not denmand t hat t he Novenber 10, 1992 of fer by the H nger plaintiffs

be accepted and, in fact, desired that the H nger suit be tried to
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verdict. Inresponse, the Excess Carriers argue that Texas | awhas not
recogni zed this defenseto a Stowers action and that, evenif it does,

t he evi dence does not establishthe affirmati ve def ense of consent as
amtter of | aw Under the doctrine of equitable subrogation, the
Excess Carriers stand i n the shoes of theinsured, Parker & Parsl ey, and
“are subj ect to any def enses assertabl e agai nst [the] insured, including
the refusal to settle and the failure to cooperate.” Aneri can
Centennial Ins. Co., 843 S.W2d at 483.

Cenerali cites Certain Underwiters of LI oyd s v. General Accident
| nsurance Co. of Anmerica, 909 F. 2d 228 (7th G r. 1990), and | nsurance
Co. of North Americav. Medical Protective Co., 768 F. 2d 315 (10th G r.
1985), in support of its contention that consent bars the Excess
Carriers’ Stowers claim These cases, which apply Indiana | aw and
Kansas | aw, respectively, do recognize consent by an insured as a
defenseto asuit by an excess carrier against aprimary carrier for the
wrongful failure to settle an underlying action within the primry
policy limts. However, Generali has not cited, nor has our i ndependent
research uncovered, any case recogni zi ng consent as a defense under

Texas lawto a Stowers claim?* Mreover, in I nsurance Co. of North

24 (One Texas court of appeals has held that the duty to accept
reasonabl e of fers under the St owers doctrine exi sts wi thout theinsured
demandi ng that the of fer be accepted. See H ghway I ns. Underwiters v.
Luf ki n- Beaunont Mot or Coaches, 215 S.W2d 904, 929 (Tex. G v.
App. —Beaunont 1948, wit ref’dn.r.e.) (“It was not a defense to | nsurer
t hat I nsured di d not demand accept ance of Al exander’s offers. Insurer
must performthe duty inposed upon it w thout being activated by
I nsured.”). Al though this opinioncasts sone doubt on consent being a
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Anmerica, the policy at i ssue covered nedi cal mal practi ce and st ated
“that the ‘ conpany shal | not conprom se any cl ai mher eunder wi t hout t he
consent of theinsured.”” Id. at 319. Incontrast, Generali’s primary
policy does not contain such a provision and, in fact, states that
Cenerali “may make such i nvestigation and settl enent of any cl ai mor
suit asit deens expedient.” In addition, Parker &Parsl ey’ s in-house
attorney supervising the H nger suit, WIlliam Dingler (D ngler),
testifiedthat he didnot feel certainthat he had the authority to veto

a settlenent offer by Generali and that Generali, through Reynaud,

defenseto a Stowers claim it does not precl ude t he exi stence of the
def ense asserted by Generali.
The Texas Suprene Court’s recent deci sion, Keck, Mahin & Cate v.

Nati onal Union Fire |l nsurance Co. of Pittsburgh, =~ S W3d ___ , 2000
WL 674756 (Tex. May 25, 2000), sheds little light onthe validity of
consent as a defensetoa Stowers claim I n Keck, the Texas Suprene

Court consi dered whether aninsured’ s witten rel ease of nmal practice
cl ai ns agai nst its attorneys precluded an excess i nsurance carrier’s
mal practi ce cl ai magai nst the attorneys, which all eged errors on the
part of the attorneys in handling the defense of an underlyi ng acti on
agai nst theinsured. The court “assune[d], w thout deciding, that [the
insured]’s agreenent with [its attorneys] could affect [the excess
carrier’s] and[the primary carrier’s] respective rights against [the
attorneys] because neither insurance carrier argues differentlyinthis
Court.” Id. at n.2. After concluding that the rel ease did not bar
certainelenents of the excess carrier’s nal practice action, the court
then hel d that the “present sumrary j udgnent evi dence” di d not establish
thevalidity of the rel ease, because the attorneys (who as fiduci aries
carried the burden of proving that the rel ease agreenent was fair and
reasonabl e) di d not show“the state of [theinsured]’ s information or
t hat the agreenent was fair and reasonable.” |d. at *5. |n Keck, the
court also considered a primary carrier asserting the affirmative
def ense of contributory negligence onthe part of the excess carrier and
thelimtations onthis defense. Seeid. at *6-10. Al though Generali
pl eaded contributory negligence in its answer, it did not raise
contributory negligenceinits notionfor sunmary judgnent before the
district court. Accordingly, we need not address the Texas Suprene
Court’s treatnent of that subject in Keck.
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determ ned howto proceedin settlenent and nedi ati on processes of the
H nger suit. Al though Generali raisedthe defense of consent as a basi s
for its sunmary judgnent notion, thedistrict court didnot pass onthe
i ssue. Assum ng arguendo that consent is avaliddefensetoa Stowers
action, we concl ude that Generali has not establishedits entitlenent
to sunmary judgnent on this defense.

Under Texas | aw, consent is an affirnative defense, and Ceneral i
bears the burden of establishing it at trial. See Conoco, Inc. v.
Amarillo Nat’| Bank, 996 S. W 2d 853, 853 (Tex. 1999) (per curiam; see
al so General MIIls Restaurants, Inc. v. Texas Wngs, Inc., 12 S.W3d
827, 835 (Tex. App.-Dallas 2000, no pet. h.); State Bar of Texas v.
Dol enz, 3 S.W3d 260, 268 (Tex. App.-Dallas 1999, no pet. h.). Such
consent woul d have to be predicated on the i nsured bei ng adequatel y
i nformed of settl enent negotiations and trial proceedi ngs and on an
unequi vocal decision by theinsuredtorefusethe offer. See Certain
Underwiters of LIoyd' s, 909 F. 2d at 233-34; I nsurance Co. of N Am,
768 F.2d at 319-20. Generali has not established either.

First, the evidence does not sufficeto establish, as a matter of
law, that Dingler was fully infornmed of the settlenent offer and the
trial strategy. In his deposition testinony, D ngler stated that,
al t hough he was aware of the H nger plaintiffs’ Novenber 10th offer, he
was not notified of Logan’s recommendati on t hat the of fer be accept ed.
I n the absence of knowi ngthat theleadtrial counsel’s opinionwas that

the settl enent of fer shoul d be accepted, an i nsured cannot be saidto
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have been ful Iy i nforned such that t he def ense of consent i s established
as amatter of | aw. See Keck, Mahin &Cate, = S W3dat __ (finding
summary judgnent inappropriate where the party with the burden of
proving the validity of a release failed to establish the state of
i nformati on known by the purported rel easing party). Second, the
evi dence does not unequi vocal |y i ndi cate t hat Parker & Parsl ey refused
the offer. Admttedly, Dingler didtestify that Parker & Parsley’s
general counsel, Mark Wthrow, stated that he had noreasonto settle
the Hi nger suit. On the other hand, Dingler also testified that he
woul d have gone al ong with a deci si on by Generali to settle the H nger
suit and that he did not consider hinself as having the authority to
vet o such a deci sion. Moreover, Dingler considered Reynaud as bei ng
responsi bl e f or nmaki ng deci si ons during the nedi ati on conf erence of the
Hi nger suit, and Reynaud did not consult Dingler, or anyone el se at
Par ker & Parsl ey, either when herejectedthe H nger plaintiffs’ offer
or when he offered to settle the Hinger suit for $110, 000 on Novenber
13. Onthis record, evenif the insured s consent is a defense to a
Stowers acti on under Texas | aw, t he evi dence, when viewed inthe |ight
nost favorable to the Excess Carriers, does not rise to the |evel
necessary for consent to be established as a matter of | aw
Concl usi on

For the reasons stated, we reversethe district court’s grant of

summary j udgnment i n favor of Generali and renmand t he cause for further

proceedi ngs not inconsistent herewth.
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REVERSED and REMANDED.
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