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PER CURI AM !

In this pro se civil rights suit for injunctive and
declaratory relief under 42 U . S.C. § 1983, Matthew Janes Leachnman
(“Leachman”), a detainee in the Harris County Jail (the *“Jail”),
appeals the district court's grant of summary judgnent to Harris

County Sheriff Tomry B. Thomas (“Sheriff Thomas”). W affirm

Pursuant to 5TH QR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



BACKGROUND AND STANDARD OF REVI EW
Leachman's conpl aint centers on the Jail's policies concerning
prisoners' rights to receive and to keep: publications, greeting
cards, and envelopes.? W afford prison officials w de deference

in establishing and enforcing their regul ations. See Jones V.

North Carolina Prisoners' Labor Union, Inc., 433 U S. 119, 126

(1977). We must uphold prison restrictions if they are reasonably
related to a facility's legitimte penological interest in such
areas as security, order, and rehabilitation of the inmates. See

Guajardo v. Estelle, 580 F.2d 748, 753 (5th Cr. 1978).

In order to determ ne what regul ati ons neet the penol ogi cal
i nterest standard, courts enploy the four factor test enunciated in

Thornburgh v. Abbott, 490 U. S. 401 (1989):

1. Whet her the penol ogi cal obj ective
underlying the regulations at issue is
legitimate and neutral, and that t he
regulations are rationally related to that
obj ecti ve;

2. Whet her there are alternative neans of

2Al though in the district court Leachman challenged the Jail's
policy forbidding prisoners fromreceiving col ored pens, pencils,
and highlighters, he does not address these itens in his briefs to
this court. Leachman has therefore waived these i ssues on appeal .
See Yohey v. Collins, 985 F. 2d 222, 225 (5th Gr. 1993). Moreover,
Leachman expressly waived his challenge to the Jail's ban on
prisoners' receiving stationery. W address Leachman's sunmarily
briefed challenge to the Jail's ban on perfuned letters in our
di scussion of the greeting card policy. See discussion infra Part
Il and note 4.

Leachman nakes a subsidiary argunent that the district court
denied hima fair hearing on summary judgnent. This allegationis
W thout nmerit. W find no error in the district court's handling
of this matter.




exercising the rights that remain open to

i nmat es;
3. What 1npact the accommobdation of the
asserted constitutional right will have on

ot hers (guards and i nmates) in the prison, and
4. \Wether there are ready alternatives that
fully accommbdate the prisoner's rights at de
mnims cost to valid penological interests.
See id. at 414-18. The district court ruled on sumary judgnent
that each chall enged regulation net this test.
W review a grant of sunmary judgnent de novo, view ng the

facts and inferences in the light nost favorable to the party

opposing the notion. See Hall v. Gllman, Inc., 81 F.3d 35, 36-37

(5th Cr. 1996). Summary judgnent is appropriate only if the
record discloses “that there is no genuine i ssue as to any nateri al
fact and that the noving party is entitled to a judgnent as a

matter of law” Fed. R CGv. P. 56(c); accord Celotex Corp. V.

Catrett, 477 U S. 317, 322 (1986). W address each of Leachman's
conplaints in turn
DI SCUSSI ON

| . Publications

Leachman challenges five Jail regul ati ons concerning
prisoners' receiving and accunul ati ng publications: (1) the Jail's
requi renent that an inmate seek prior approval from the Jail
Li brari an before ordering a publication; (2) the Jail's “Publishers
Only” policy that, according to Leachman, forbids prisoners from

directly receiving a publication from anyone other than the



publication's publisher; (3) the Jail's requirenent that an i nnate
prepay for publications and receive a letter from the publisher
confirmng this prepaynent; (4) the Jail's prohibition on i nmates
retaining nore than three publications at a tinme; and (5) the
Jail's prohibition on inmtes' receiving and/or possessing
har dbound books.

A. Prior Approval

Leachman insists that the prior approval policy is
unconstitutional in that it allows Jail officials to refuse
i nmates' requests for publications without first review ng and
making a factual determnation that the publications are

detrinental to a valid penological interest. See Guaj ardo, 580

F.2d at 762. Leachman's attack on the Jail's prior approva
policy fails both as a facial and an “as applied’” challenge. W
note first that there is sone question as to the proper standard of
proof for when a plaintiff asserts a facial challenge to a statute

or regulation. See kpalobi v. Foster, 190 F. 3d 337, 353 (5th Cir

1999) (conparing United States v. Salerno, 481 U S. 739, 745

(“[T]he challenger nust establish that no set of circunstances

exi sts under which the Act woul d be valid”) with Pl anned Par ent hood

of Southeastern Pa. v. Casey, 505 U S 833, 895 (stating that

abortion regulationis facially invalid if “in a large fraction of
cases in which [it] is relevant, it wll operate as a substanti al

obstacle to a woman's choi ce to undergo an abortion.”). W need



not resolve this apparent conflict here, however, because the
record indicates clearly that the prior approval policy wul d neet
constitutional nuster wunder both tests. There could be many
i nstances where the title and publisher would clearly indicate the
suitability of the publication

Turning to the constitutionality of the regul ation as applied
in this case, Leachman has failed to denonstrate a cogni zable
violation of his constitutional rights. Overarching this
di scussion of the prior approval policy is the established fact
that the Jail has a valid penological interest in preventing the
di ssem nation of literature that would have a detrinental effect
upon the safety and/or rehabilitative interests of the facility.

See @Quajardo, 580 F.2d at 761-62. To this end, facilities may

censor the reading materials given to prisoners. See id.
Leachman presented evidence that the Jail denied his request

for a book published by Jove Publications entitled Soldier of

For t une. This is the only exanple in the record of Leachman's
havi ng been denied a request for a publication. Leachman opi nes
that the Jail denied his request on the m staken belief that he was
requesti ng Sol di er of Fortune nagazi ne, a prohibited work. W note
first that this request was submtted and denied nonths after
Leachman filed suit which suggests that he had not suffered a
cogni zable injury at the tinme he filed suit. Moreover, Leachman

did not avail hinself of the Jail's appeals process in which he



coul d have explained that he was not requesting the nmagazi ne and
presented his case for why he should be allowed to purchase the
al l egedly i nnocuous book. 1In addition, if Leachman's supposition
is right, a Jail official nade a reasonable although perhaps
erroneous factual determ nation that this book was “Not Authorized”
and therefore justifiably denied the request. U timtely, Leachman
has failed to produce any evidence that the Jail applied this
statute in an unconstitutional manner.

B. Publishers Only Rul e

Leachman is incorrect in asserting that the Jail has a
“Publishers Only” rule that prohibits him from purchasing
publications from any source other than publishers, i.e.
bookst ores. Al t hough direct purchasing through a publisher
appears to be the Jail's preferred neans of inmates' acquiring
publications, evidence indicates that an i nmate nay accept reading
materials from a bookstore. Accordingly, such a policy neets

constitutional nuster under Guajardo and by extension Thornburgh:

[ T]he security risk created by permtting
inmates to receive books from friends or
relatives supports this [Publishers Only]

rule. W also agree that with respect to
legal material the defendant institution's
W || ingness to i ncl ude bookst ores as
publications suppliers and the prison |aw
i brary sufficiently al l evi ate any
infringement on the right of access to the
court.

Guaj ardo, 580 F.2d at 762.

C. Prepaynent



The district court found that the Jail inplenmented its
prepaynent requirenment in order to prevent inmates from defraudi ng
book sellers by ordering and receiving publications wthout paying
for them That a jail has a legitimte penological interest in

preventing incarcerated individuals fromcommtting further crines

is axiomatic. See Pell v. Procunier, 417 U S. 817, 822 (1974).
Simlarly, we agree with the district court that this regulation

nmeets the second prong of Thornburgh because it does not preclude

i nmat es from purchasi ng publications, thus obviating the need for
alternative neans of asserting this right.

We agree with the district court that Leachman has produced no
credi ble evidence calling into question the facts that publishers
are clearly at risk from inmate fraud and that there are no
adequate alternative neans to address this problem

D. Three Publications Rule

W agree with the district court that under Thornburgh the

Jail has articulated a significant penol ogical interest in avoiding
fire hazards by Iimting the nunber of publications an i nmate may

possess at any given tine. See Cuz v. Hauck, 515 F.2d 322, 333

(5th Gr. 1975) (holding that county jail's Iimtation on nunber of
books kept by prisoners was reasonable in light of duty to maintain
security and protect against the dangers of fire).

Leachman's assertion that the exception to the Three

Publications Rule for religious publications violates the



Establishnent Clause is wholly without nerit. I ndeed, as the
district court indicated, this exception is properly designed to
avoi d i nfringing upon inmates' rights to religious expression. The
regul ation neither requires i nmates to possess religious materi al s,
nor prohibits themin any way fromdoi ng so. Leachman has produced
no evidence that the exception's primary effect is to advance
religion in violation of the Establishnent C ause or that it
creates an excessive “entangl enent” between church and state. See

Lynch v. Donnelly, 465 U. S. 668 (1984). Mbreover, the exceptionis

content neutral in that it also allows inmates to acquire an
unl i mted nunber of publications related to correspondence cl asses.
E. Hardbound Books
Leachman does not dispute that hardbound books pose a
substantial threat to prison security as they present a ready

vehicle for the snuggling of contraband. See Bell v. Wl fish, 441

U. S 520, 550-51 (1979) (“It hardly needs to be enphasized that
har dback books are especially serviceable for snuggling contraband
into an institution; noney, drugs, and weapons easily my be
secreted in the bindings.”) Moreover, as the district court noted,
the purchase of softbound books in |ieu of hardbound books is
certainly a reasonable alternative neans of exercising prisoners

rights. Additionally, a policy exists for seeking an exception to
the rul e for hardbound books necessary for correspondence cl asses.

Simlarly, there is an exception to the rule for publications from



the Church of Jesus Christ of Latter Day Saints and the G deons
that each produce their respective religious tracts only in
har dbound form?3?® Leachnman sinply fails to denpnstrate an issue of
material fact as to the reasonabl eness of this prohibition under
Thor nbur gh.
1. Geeting Cards

Leachman contends that Sheriff Thomas failed to denonstrate a
| egiti mate penol ogi cal interest in banning greeting cards and that
the Texas Commi ssion on Jail Standards has not expressly banned
greeting cards in its correspondence regqul ations. See 37 TEX
ADMN. CobE § 291.2.4 The record clearly indicates that the thick
card stock used in nmaking greeting cards can be used both to
smuggl e contraband between its folds and as “blotter paper” that
can be infused with liquified drugs. Undisputed sumary judgnent
evi dence shows that card stock's thickness can thwart the “flex

test® used by the Jail to search for contraband in incom ng mail

SFor the sane reasons as stated in D. above, this is not a
violation of the Establishnment d ause.

“Leachman insists that the Jail's ban on perfuned letters is
simlarly void under this analysis. W disagree. Sheriff Thomas
denonstrated that perfunmed |etters pose a drug trafficking risk by
masking snells and can lead to inmate unrest as prisoners may
fight over such desirable itens. Leachman does not denonstrate a
val id personal liberty interest in receiving perfuned |letters that
woul d out wei gh t hese penol ogi cal interests. Thus, we concl ude t hat
the ban on perfuned letters is a legitimte exercise of the Jail's
aut hority under Thor nburgh.

The record indicates that although Jail officials open and
search prisoners' mail, “flexing” the itenms to test for rigid
contraband is an inportant adjunct to the screening process.

9



Moreover, Jail regulations permt receiving greeting cards
phot ocopi ed onto regul ar paper and therefore maintain an alternate
means of exercising the right to receive greeting cards. Finally,
this regulation is consistent with the cited correspondence
regul ations. Despite Leachman's unsupported protestations to the

contrary, this regulation unequivocally neets Thornburgh nuster.

I11. Envel opes

Leachman insists that the Jail arbitrarily seizes al
envel opes sent to prisoners. Leachman is m staken.

The record indicates that snugglers can mx liquid drugs with
the glue used to fasten envelopes. Simlarly, individuals can hide
various fornms of contraband in the insul ati on of padded envel opes.
Finally, |l ewd drawi ngs i nscri bed on the outside of | etters can pose
a significant risk to the prison comunity by pronoting deviant
sexual activity. The prevention of each of these potential harns
is a valid penological interest. Leachnman does not contest this;
but rather, insists that all envel opes are seized wi thout anal ysis
by prison officials. Sheriff Thomas presented overwhel m ng
evidence that envelopes are given to inmates; and that even in
those instances when Jail officials seize envelopes, they are
careful to excise the illegal content and to give the inmates any

remaining portions of the envelope.® Utimtely, Leachman's

The record indicates that in nost instances this entails the
clipping off of the address and return address portions of the
envel ope, which officials then turn over to the inmate along with
the contents of the envel ope.

10



unsubst anti at ed, anecdot al evi dence of universal seizure 1is
insufficient to create a material issue of fact that the Jail's
envel ope policy violates his constitutional rights.

AFFI RVED.

Dennis, Crcuit Judge, dissenting.

“Prison walls do not forma barrier separating prison innates
fromthe protections of the Constitution[;] nor do they bar free
citizens from exercising their own constitutional rights by
reaching out to those on the inside[.]” Thornburgh v. Abbott, 490
U S 401, 407 (1989) (citing Turner v. Safley, 482 U. S. 78, 84, 94-
99 (1987)). “[Plublishers who wi sh to communi cate with those who,
t hrough subscription, willingly seek their point of view have a
legitimate First Anmendnent interest in access to prisoners.”
Abbott, 490 U. S. at 408.

Regarding incomng publications, material requested by an
i ndividual inmate but targeted to a general audience, regul ations
affecting the sending of a publication to a prisoner nust be
anal yzed under the Turner reasonabl eness standard. See id. at 413.
“Such regulations are ‘valid if [they are] reasonably related to
| egitimate penol ogical interests.”” |d. (quoting Turner, 482 U. S.
at 89).

Under the Turner standard, in determ ni ng reasonabl eness, (1)

there nust be a valid, rational connection between the regul ation

11



and the legiti mate governnental interest put forward to justify it;
the | ogi cal connection between the regul ati on and the asserted goal
cannot be so renote as to render the policy arbitrary or
irrational; the governnental objective nust be a legitimte and
neutral one; and the regulations restricting inmates’ First
Amendnent rights nust operate in a neutral fashion, wthout regard
to the content of the expression. See Turner, 482 U S. at 89-90.
QO her factors relevant in determning the reasonableness of a
prison restriction are (2) whether there are alternative neans of
exercising the asserted constitutional right that remain open to
inmates; (3) the inpact accommopdation of the asserted First
Amendnent right will have on guards and other innmates, and on the
allocation of prison resources generally; and (4) whether the
regul ati on represents an "exagger ated response” to prison concerns,
because an inmate claimant can point to an alternative that fully
accommodates the prisoner’s rights at a de mnims cost to valid
penol ogi cal interests. See id. at 90-91.

There are several prison regulations in question: the prior-
approval and prior-paynent regul ation; the hardcover publication,
greeting card, and perfuned letter bans; and the envel ope
destruction policy.

The pre-approval pre-paynent regulation in question provides
that, in order to receive any publication, book or magazi ne by

mail, (1) an inmate nust submt a request for prior approval to the

12



jail librarian; (2) the request nust contain the nanme of the
publication and the publisher; (3) if the request is approved, the
inmate mnust have the publisher submt, on its letterhead, a
docunent show ng proof of paynent in full directly to the Sheriff’s
Departnent Mail Room and (4) an i nmate nmay have no nore than three
publications in his possession at one tine, but this limtation
does not apply to religious and correspondence course materials.
According to a deputy’'s affidavit, the jail librarian or nmai
deputy bases his approval of an inmate’ s request for a publication
upon whet her the publication, accordingtoits title and publi sher,
appears to the deputy to be detrinental to the order and security
of the prison. An inmate nay appeal the denial of a request to the
Jail Captain within seven days of the denial. According to another
deputy’s affidavit, the prior approval and proof of paynent ruleis
designed to prevent inmates from receiving inflammtory or
pornographic materials, ordering |arge nunbers of publications
wthout intending to pay for them creating fire hazards by
accunul ati ng excess reading materials, arguing over the ownership
of particular publications, bargaining and bartering wth
publications, and creating health and cl eanli ness probl ens.

Except for religious texts and for correspondence course
materials, an inmate may not recei ve or possess any hardcover book.
According to a deputy’s affidavit, the reason for the hardcover ban
is to prevent the snuggling of contraband into the jail.

Inmates are required to advise all persons who may wite to

13



them that they are not allowed to receive greeting cards, pens,
pencils, markers, newspapers, nagazi nes, books, stanps, envel opes,
obscene pictures, perfuned letters, packages, stickers, cash, or
anyt hing that woul d be considered contraband. G eeting cards are
di sal l owed, according to a deputy’s affidavit, because they may be
split and used to snuggl e contraband and t hey cannot be exam ned by
use of the flex test as other mail. Also, drugs in liquid formmy
be painted on to cards. Perfuned |letters may be used to di sgui se
drugs and may cause di sruptions, according to a deputy’s affidavit.
Wth respect to envel opes, the departnent has no consi stent policy,
except that, as a general rule, legal mail envelopes are given to
the i nmat es, pornographi c and bubbl e-lined envel opes are not, and
i nmat es may request that addresses be torn off and delivered with
t he contents.

Appl ying the principles of Thornburgh v. Abbott and Turner v.
Safley to the prison regulations in question, the regulations or
policies pertaining to envelopes, perfuned letters and greeting
cards appear to be reasonably related to legitimte security
i nterests, but the ban upon receipt of all hardcover books fromany
source (except for correspondence courses and religious texts) and
the prohibition upon the receipt of any publication w thout pre-
approval and pre-paynent do not satisfy the reasonabl e rel ationship
requi renent, but rather constitute an exaggerated response to the

departnent’s rehabilitati on and security concerns.

14



First, the pre-approval pre-paynent procedure, which severely
limts the flow of all published information to prisoners and
conpletely bars any gift publications or any unrequested mail from
publishers, has no rational relationship with any legitimte
penol ogi cal interest. The departnent’s policy of allow ng the jai
librarian to approve or reject an inmate’'s request for a
publication based solely on its title and the nane of its
publ i sher, w thout exam ning the content of the publication, is not
rationally related to security, rehabilitation or any other
penol ogi cal interest. The librarian cannot determ ne whether the
publication wll be “detrinmental to order and security” w thout an
i ndi vi dual exam nation of the material. Nor can he articul ate any
rational basis for approval or disapproval wthout such an
exam nati on. I nstead, these regulations fairly invite prison
officials to apply their own personal prejudices and opinions as
standards for prisoner censorship and do not appear to be unrel ated
to the suppression of expression. See Allen v. H ggins, 902 F.2d
682, 684 (8" Cir. 1990) (citing Turner, 482 U.S. at 89) (“In |ight
of the fact that [prison official] G oose had not exam ned the
cat al og before making his decisionto disallowit, G oose coul d not
have reasonably assessed whether his conduct violated clearly
established | aw. Under these circunstances, we cannot say that the
exclusion of the governnent surplus catalog...was °‘reasonably

related to legiti mate penological interests.’””). Consequently, in

15



t he absence of the requested publication and the articul ation of a
rati onal basis for di sapproval based on individual exam nation, the
inmate’'s right of appeal is purely illusory. Further, the
requi renent of proof of prepaynent on the publisher’s |etterhead
additionally burdens the flow of First Amendnent protected
information wthout being reasonably related to a legitimte
penol ogi cal interest. There is no reason to believe that conpetent
publ i shers cannot properly assess the credit risks involved in
mai | i ng publications to subscribers at prison addresses. On the
contrary, it appears that publishers in general have sought to
increase the flow of publications into prisons. [In Thornburgh v.
Abbott, for exanple, the Court noted that the Association of
Ameri can Publishers, Inc., and nunerous individual publishers had
argued that their First Anmendnent rights were violated by the
regul ati ons pronul gated by the Federal Bureau of Prisons, which
broadly permt federal prisoners to receive publications wthout
preapproval or prepaynent from the outside, subject to prison
officials’ authority to reject individual publications detrinental
to security.

The federal prison regulations which the Suprene Court held
facially valid in Thornburgh v. Abbott generally permtted i nmates
to subscribe to, or to receive, publications wthout prior
approval, but authorized the warden to reject a publication if it

was determned detrinental to the security, good order, or

16



discipline of the institution or if it mght facilitate crim nal
activity. The warden could not establish an excluded |ist of
publ i cati ons. See Abbott, 490 U. S. at 405. The regul ations
provided that each issue of a subscription publication nust be
reviewed separately. See id. The warden could designate staff to
screen and approve i ncom ng publications, but only the warden could
reject a publication. See id. at 406. The warden was required to
advise the inmate pronptly in witing of the reasons for the
rejection, and had to provide the publisher or sender with a copy
of the rejection letter. See id. The notice had to refer to the
specific articles or materials considered objectionable. See id.
An inmate coul d appeal through the Bureau’s Adm nistrative Renedy
Procedure. See Abbott, 490 U. S. at 406. The regulations required
the warden to permt the inmate toreviewthe rejected material for
t he purpose of appeal, unless it would pose a threat or detrinent
to the security, good order or discipline of the institution. See
id. In Thornburgh v. Abbott the Court expressed that it was
“conforted by the individualized nature of the determnations
required by the regulation..... no publication nmay be excluded
unl ess the warden hinmself nekes the determ nation that it is
‘detrimental to the security, good order, or discipline of the
institution or...mght facilitate crimnal activity.”” Id. at 416
(quoting 28 C.F.R 88 540.70(b), 540.71(b) (1988)); see also

Guajardo v. Estelle, 580 F.2d 748, 755 (5'" Cir. 1978)(prison rule

17



requiring inmtes to secure prior approval before beginning
correspondence with any person within the general public was “akin
to a...prior restraint on expression [that] cones to a court with
a heavy presunption against its constitutional validity....[and]
was not essential to the state’s interest in security, order or
rehabilitation.”).

Second, the nunerical possession limt of three publications
and the ban on an inmate’s receipt or possession of hardcover
publ i cati ons do not appear to be rationally related to alegitinmate
and neutral governnental objective. See Abbott, 490 U S at 414
(“The first Turner factor is...whether the governnental objective
underlying the regulations at issue is legitimte and neutral, and
that the regulations are rationally related to that objective.”).
Nei t her the nunerical possession limt nor the hardback book ban
applies to correspondence course materials or religious texts.
Thus, each inmate may receive and possess an unlimted nunber of
hard and soft back religious texts and correspondence course
material s. Consequently, these regulations are neither neutra
nor rationally related to the purposes of controlling fire hazards
or contraband smuggling as the sheriff contends. Rel i gi ous and
correspondence course texts are no |ess conbustible than other
publ i cati ons. Har dback publications mailed directly from
publ i shers, book clubs and bookstores are as little likely to

contain contraband as hard back religi ous and correspondence course
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texts. For simlar reasons, this court in Mann v. Smth, 796 F. 2d
79 (5" Cir. 1986), held that the Mdland County, Texas jail’'s
policy of banni ng newspapers and magazi nes violated the plaintiff’s
First Amendnent rights:
Because the jail has a no snoking rule for inmtes and
because the jailers permt inmates to have ot her forns of
paper and simlar materials, the official rational e seens
tenuous at best....The patently underi ncl usive nature of
the regulation strongly suggests that it is indeed an
exaggerated response; certainly it contrasts with the
carefully tailored restriction on hardbound books that
was upheld in Bell v. Wlfish itself. Perhaps the jail
officials who established this policy had sone very
inportant and legitimate purpose that could not be
acconplished wthout denying the inmates access to
newspapers and nmagazines. |f so, the defendants’ |awers

have not brought it to our attention, and we have not
been able to imagine what it could have been.

Mann, 796 F.2d at 82.

The Supreme Court in Bell v. WIlfish, 441 U S. 520 (1979)
upheld a policy, far less restrictive than the one at issue in the
present case, that Ilimted prisoners’ receipt of hardback
publications to books which were nailed directly from publishers,
book clubs or book stores. The Court held that the policy was
reasonably related to |l egitinmte penol ogi cal interests because of
the prison’s concern about contraband conceal ed i n hardback books
recei ved by inmates fromunidentified sources outside the facility
and the burden on prison officials to renove the covers to nake
sure that contraband had not been secreted. Id. at 550-51.

“However,” the Court quoted fromthe warden’s affidavit, thereis

relatively little risk that material received directly from a
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publ i sher or book cl ub woul d contain contraband, and therefore, the
security problens are significantly reduced without a drastic drain
on staff resources.’” |d. at 549.

In sum although the departnent had anple opportunity to
devel op a record, it has offered no justification for its bl anket
ban on the receipt of all gift publications, its prior restraints
upon the flow of information to prisoners by the requirenments of
preapproval and prepaynent of subscriptions, or its lack of
neutrality in banning all hardcover publications nailed from
publ i shers, book clubs and book stores, except from publishers of
religious and correspondence course texts. Consequently, there is
no valid, rational connection between the prison regulations and
the legitimate governnental interests put forward to justify them
In view of the unlimted exceptions for all soft and hard back
religious and correspondence course publications, the | ogical
connection between the three publication possession |imt and the
ban on hardcovers from all publishers, book clubs and bookstores
and the asserted goals of fire and contraband control is so renote
as to render the policy arbitrary and irrational. Thus, the
restrictions on inmates’ First Amendnent rights do not operate in
a neutral fashion or wthout regard to the content of the
publ i cati ons. There are no feasible alternative neans open to
i nmat es for obtaining access to an adequate range of publications.

The prison regulations in question here represent an exaggerated
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response to prison concerns because the claimant has pointed to an
alternative that fully accormmbdates the prisoner’s rights at a de
mnims cost to the valid penological interests — a regulation
simlar to CF.R 88 540.70 and 540.71 permtting an inmate to
subscribe to, or to receive, a publication w thout prior approval,
but vesting authority in the warden to reject a publication if he
determ nes, after review of the publication, that it wll be
detrinental to the security, good order, or discipline of the
institutionor if it mght facilitate crimnal activity. It may be
reasonably inferred fromthe record that such an alternative would
not i npose an undue burden or cost upon the departnent: the Harris
County Jail houses inmates awaiting trial or serving relatively
short sentences, nost inmates will not be in the jail |ong enough
to acquire or to accunulate a substantial library, and the nail
deputy declared that he only receives approximately two requests
for pre-approval of a publication each nonth. See Appellee’s
Brief, at n. 4 (citing R 1, 353 (Meinhart Affidavit)) and n. 10.
Accordi ngly, the summary judgnent should be reversed and the case

remanded for further proceedings.
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