IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-20175

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE FERNANDO VI DEA,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. H93-CR-217-4

June 20, 2000
Bef ore REYNALDO G GARZA, JOLLY, and H GE NBOTHAM Circuit Judges.
PER CURI AM *
The petitioner, Jose Fernando Vi dea, seeks habeas relief under
28 U.S.C. § 2255. Videa was convicted on one count of conspiracy
to possess wwth intent to distribute cocaine in contravention of 21
US. C 88 841 & 846. This conviction was affirmed on direct

appeal . See United States v. Videa, 94-20666 (5th Gr. 1995).

Foll ow ng the district court’s denial of Videa' s first petition for

habeas relief, our court granted Videa a COAlimted to one issue:

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



“[ W het her Vi dea was deni ed effective assi stance of counsel because
counsel failed to nove for a judgnent of acquittal at the cl ose of
all evidence and/or nmake a tinely postjudgnent notion for a new
trial.” After review ng the evidence supporting Videa’ s conviction
under the “reasonable trier of fact” standard, we hold that Videa
was not prejudiced by counsel’s failure to renew his notion for
j udgnent of acquittal at the close of all of the evidence, and thus
affirmthe district court.

To succeed on a claim of ineffective assistance of counsel,
the petitioner nust denonstrate that (1) his counsel’s performance
was deficient, and (2) that as a result of this deficiency, he

suffered actual prejudice. See Strickland v. Washi ngton, 466 U. S.

668, 687 (1984); Arnstead v. Scott, 37 F.3d 202, 206 (5th Cir.

1994) . Counsel’s performance will be rendered deficient if the
petitioner can establish that it fell bel ow an objective standard
of reasonabl eness as neasured by prevailing professional standards.
Id. A showing of actual prejudice requires the petitioner to
denonstrate that “but for counsel’s unprofessional errors, the

result of the proceedi ng woul d have been different.” United States

v. Anderson, 987 F.2d 251, 261 (5th Cr. 1993). The failure of the

petitioner to establish either elenent wll prove fatal to his

claim See Kirkpatrick v. Blackburn, 777 F.2d 272, 285 (5th Cr

1985) .



Turning to the case before us, Videa argues that as a result
of counsel’s failure to renew this notion, counsel “narrowed the

scope of [appellate] review” See United States v. WIlis, 38 F. 3d

170, 177-78 (5th Cr. 1994). Instead of review ng the sufficiency
of the evidence supporting his conviction under the “reasonable

trier of fact” standard, see United States v. Resio-Trejo, 45 F. 3d

907, 910-11 & n.6 (5th Gr. 1995), counsel’s failure to renewthis
nmotion resulted in appell ate revi ew under the “mani fest m scarri age

of justice” standard. See United States v. Pierre, 958 F. 2d 1304,

1310 (5th Cir. 1992).! Thus, Videa argues, he suffered actual
prej udi ce.

To denonstrate actual prejudice, Videa nust establish that
“based on the totality of the evidence at trial, [no] rational
trier of fact could have found that the governnent proved the
essential elenment of the crine charged beyond a reasonabl e doubt.”

See United States v. Grcia, 77 F.3d 857, 859 (5th Cr. 1996);

!As noted by the panel of our court reviewing Videa's
conviction on direct appeal, there has been sone debate regarding
whet her there is a difference between the “m scarriage of justice”
and the “reasonable trier of fact” standards. See United States v.
Penni ngton, 20 F.3d 593, 597 & n.2 (5th Cr. 1994); United States
v. Davis, 583 F.2d 190, 198-99 (5th Cr. 1978)(Cark, J.,
concurring)(stating t hat t he t wo st andar ds are
“i ndi stingui shable”). However, because we are wthout the
authority to reverse the judgnent of a prior panel, see Barber v.
Johnson, 145 F.3d 234, 237 (5th Gr. 1998), we will review Videa s
i neffective assistance clai munder the “reasonable trier of fact”
st andar d.




United States v. Rosalez-Orozco, 8 F.3d 198, 199-200 (5th Gr.

1993). Inreviewing challenges to the sufficiency of the evidence
under this standard, “we review the evidence, whether direct or
circunstantial, in the light nost favorable to the jury verdict.”

Resio-Trejo, 45 F.3d at 910 (quoting United States v. Nguyen, 28

F.3d 477, 480 (5th Cr. 1994)). Further, ®“all credibility
determ nations and reasonable inferences are to be resolved in
favor of the verdict.” [d. at 911.

At trial, the governnent offered the follow ng evidence: (1)
The testi nony of co-conspirator Roman Suarez that Vi dea was present
in February 1989 when 85 kil ograns of cocai ne belonging to Videa' s
brot her, Juan Francisco Videa (“Juan”), “disappeared.” In an
attenpt to recover this cocaine, Videa was present and involved in
several neetings and conversations, and traveled with Juan to
Chicago, Illinois. (2) The testinony of Rhonda Ellen Schm dlin,
co-conspirator Steve Vellon’s girlfriend, that on one occasion
after Vellon received a page, she and Vellon went to a McDonal ds’ s
parking lot to neet Videa. At this neeting, Vellon and Videa
exchanged bags. Although Schmdlin did not know what was inside
the bag Vel l on gave Videa, there was a substantial sumof noney in
t he bags Videa gave Vellon. Additionally, Schmdlin testifiedthat
in response to her questioning of Videa regarding why Vellon and

Juan had gone to Colunbia, Videa told her not to tell anyone where



Vel lon and Juan were “because it would get a lot of people in
trouble.” (3) The testinony of Asher Hadad that following his
testinony at the crimnal trial of Juan, Videa threatened him (4)
Evi dence establishing that Videa was registered at the hotel in
Houston, Texas, which served as the drop point for two cocaine
shi pnments from Col unbi a, on dates that corresponded to the dates on
whi ch these shipnents arrived. (5) Evidence establishing that
Vi dea used drug proceeds to purchase real estate on behal f of Juan.
(6) Records from Juan’s auto repair shop indicating that severa
checks were issue to Videa for the purchase of beepers, and that
despite no enploynent record--records found for all other
enpl oyees--Vi dea recei ved payroll draws. (7) Evidence related to
Videa’s prior arrest and conviction for possession with intent to
distribute cocaine offered to prove Videa s intent.

After reviewi ng the evidence adduced at trial, it is clear
that a reasonable trier of fact could have found that the
governnent established (1) the existence of an agreenent between
two or nore people to traffic cocaine; (2) that Videa knew of the
agreenent; and (3) that Videa voluntarily participated in the

agreenent . See 21 U S.C. § 846 (West 1999); United States v.

Mal tos, 985 F.2d 743, 746 (5th Cr. 1992). Thus, Videa suffered no

actual prejudice as aresult of his counsel’s failure to renew his



motion for judgnent of acquittal at the close of all of the
evi dence.

The district court’s judgnent denying the petitioner’s request
for habeas relief is

AFFI RMED



