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PER CURI AM
Appel | ant Leroy Wafer has been inprisoned since 1979 on
a 50-year sentence for aggravated robbery. He has filed a dozen
stat e habeas petitions and several prior federal 8§ 2254 petitions.
A COA was granted to permit himto appeal two issues: whether the

district court should have stayed or transferred to this court his

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



nmost recent preceding federal habeas petition rather than dism ss
it as successive; and whether the AEDPA l1l-year limtations period
shoul d be equitably tolled during the tinme that Wafer’s next prior
8§ 2254 petition and his nmotion in this court for authorization to
file a successive petition were pending.

Having carefully reviewed these issues based on the
briefs and our independent research, we conclude that the district
court’s denial of habeas relief nust be affirned.

To begin with, even if we wanted to, we coul d not change
the district court’s decision to dismss rather than transfer
Waf er’ s next precedi ng habeas petition to this court for successive
habeas review. Wafer did not appeal that action by the district
court, and its propriety is not directly before us.

For purposes of this analysis, however, we nay assune
W thout deciding that the district court erroneously failed to
transfer. Such an error mght nake available to Wifer the
possibility that the 1-year AEDPA statute of limtations was
equitably tolled at | east while his next precedi ng habeas petition
was pending in the district court (about 1 nonth) and while the
foll owon notion for successi ve habeas was being consideredinthis
court (approxi mately another nonth). The district court gave Wafer
the benefit of tolling in both these instances and conputed that

the instant petition was still untinely. The district court’s



conput ation was not inaccurate.! Wfer’s instant habeas petition
was filed nonths after the l1l-year AEDPA |imtations period had
el apsed, even if his earlier, unsuccessful forays into the district
court and this court are excl uded.

For these reasons, the judgnent of the district court
rejecting as untinely Wafer’ s clai mfor habeas relief stemm ng from
the calculation of his potential mandatory release date is

AFF| RMED.

1 Wafer alleges the factual predicate of his claim concerning his
di scharge dat e arose Septenber 15, 1997. Wafer did not file this habeas petition
until March 25, 1999. The only tinme arguably excludable for equitable tolling
are the periods when his next petition was pending in district court (June 8 -
July 28, 1998) and when his notion for successive habeas authorization was
pending in this court (Decenber 22, 1998 to January 8, 1999).
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