IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10152
USDC No. 3:97-CV-1839-R

MARI ON R. MOSLEY
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEP' T OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

August 5, 1999
Before H G3d NBOTHAM DAVIS, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Marion R Msley, Texas inmate # 618348, seeks a notion to
enlarge the tine in which he has to file an application for a
certificate of appealability (COA) to this court, as well as a
nmotion to enlarge the record. Msley appeals the denial of a
nmotion to anmend his petition for habeas corpus relief filed
pursuant to 28 U.S.C. § 2254,

We construe Mdsley’'s notice of appeal as a notion for COA

See Fed. R App. P. 22(b). Ostensibly, this court | acks

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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jurisdiction to entertain Msley' s notions because Msley’s
appeal is froman order denying |leave to file an anended

conplaint. See dick v. Abilene Nat’'|l Bank, 822 F.2d 544, 545

(5th Gr. 1987); Wlls v. South Miin Bank, 532 F.2d 1005, 1006

(5th Gr. 1976). However, Mosley had no choice but to file a
noti ce of appeal because the district court’s clerk’s office

cl osed his case after the notion to anend was deni ed, even though
the order dismssing the notion did not dismss the case. A COA
may be issued only if Msley makes a “substantial showi ng of the
denial of a constitutional right.” See § 2253(c)(2). Wen the

i ssue is nonconstitutional, like the jurisdictional question in
this case, this court applies a two-step analysis to determ ne
whether to issue a COA. First, the court determ nes whether the
movant has made a credi ble showing of error. Only if that
question is answered in the affirmative will the court consider
whet her the novant’s underlying claimsatisfies the COA standard.

Mur phy v. Johnson, 110 F.3d 10, 11 (5th Gr. 1997).

The district court was without jurisdiction to grant Msl ey
post-judgnent relief fromits order dism ssing Mdsley' s petition
as tine-barred because, after Misley filed the July 9, 1998,
noti ce of appeal fromthe denial of his Rule 59(e) notion, the
district court was divested of its jurisdiction wth respect to

any matters involved in the appeal. WIllie v. Continental G|

Co., 746 F.2d 1041, 1046 (5th Cr. 1984), vacated, 760 F.2d 87
(5th Gr. 1985), rev'd on other grounds, 784 F.2d 706 (5th G

1986) (en banc)). Based on this procedural error, a COAis

CRANTED. Mosley’'s notions for an extension of tine in which to
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file a request for COA and to supplenent the record on appeal are
DENI ED AS MOOT.

This court construes the district court’s grant of post-
judgnent relief as a request for leave fromthis court to grant

such relief, which the court grants. See Wllie, 746 F.2d at

1046. The case is REMANDED to the district court for it to
reenter its post-relief judgnent and to conduct further

proceedi ngs as are necessary. See Le Prem er Processors, Inc. V.

United States, No. 90-3482 (5th G r. Sept. 12, 1990)

(unpubl i shed).



