UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60667

JOHN M JACKSON,
Pl ai ntiff-Appellant,
vVer sus
CALLI E DANTZLER, individually and in her
of ficial capacity; JOHN DONNELLY, individually and
in his official capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:97- CV-866- W5)

Septenber 13, 1999
Bef ore DUHE, BARKSDALE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

For the dism ssal of John Jackson’s in forma pauperis (IFP)
and pro se 8§ 1983 action against prison officials, primarily at
issue is whether he stated a claim for relief under the Fourth
Amendnent by al l eging that he was strip searched by a fenmal e guard.
W AFFIRM in part, REVERSE in part, and REMAND

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Jackson, a Mssissippi prisoner, clains in his pro se
conplaint that, in July 1997, Sergeant Dantzler (a fenale)
subjected him to a strip search (having the inmate renove his
cl ot hing and perform ng a nonintrusive body-cavity search). After
exhausting his admnistrative renedies, Jackson and two other
inmates filed an action against Ser geant Dant zl er and
Superint endent Donnelly. The district court required separate
conpl ai nts. Jackson refiled his IFP conplaint, claimng that,
contrary to the Fourth, Fifth, and Fourteenth Anendnents, his
rights to privacy and to be free of sexual harassnent were viol ated
by the strip search and by Sergeant Dantzler and other fenale
guards wat ching himand other i nmates use the restroomand shower.

Foll ow ng a hearing pursuant to Spears v. MCotter, 766 F.2d
179 (5th Gr. 1985), and relying on Letcher v. Turner, 968 F.2d 508
(5th Gr. 1992), the nmagistrate judge recommended that the
conpl aint be dism ssed for failure to state a clai munder 42 U. S. C
8§ 1983, on the bases that femal e officers may conduct such searches
and nonitoring, because they serve a legitinmate security purpose.
Jackson objected to the report. The district court overruled the
obj ections, adopted the report and reconmmendati on, and di sm ssed

the conpl ai nt.



1.

As anended by the Prison Litigation Reform Act (PLRA), 28
US C 8 1915 requires dismssal of a prisoner’s IFP civil rights
conplaint if the action fails to state a clai mupon which relief
may be granted. Black v. Warren, 134 F.3d 732, 733 (5th Gr.
1998); see also 28 U S C. 88 1915(e)(2)(B)(ii). A 8
1915(e)(2)(B)(ii) dismssal is reviewed de novo, applying the
standard used for FED. R CQv. P. 12(b)(6). Black, 134 F. 3d at 734;
see al so Harper v. Showers, 174 F.3d 716, 718 n.3 (5th Cr. 1999).

“To test whether the district court’s dism ssal under § 1915
was proper, this Court mnust assune that all of the plaintiff’s
factual allegations are true.” Bradley v. Puckett, 157 F.3d 1022,
1025 (5th Cr. 1998). “The district court’s dism ssal may be
upheld only if it appears that no relief could be granted under any
set of facts that could be proven consistent with the allegations.”
ld. (internal quotation omtted).

As noted, the district court relied upon Letcher, in which our
court affirmed a summary judgnent against the claimthat fenale
guards’ presence during a strip search invaded an inmate’s
constitutional right to privacy. 968 F.2d at 509. The search
occurred while the inmate was on cell restriction, after being
i nvol ved “in an organi zed food throwi ng incident, in which [18 or

19] inmates threw their food trays, banged on their cell bars, and
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cursed the guards”. ld. at 509, 510 n. 1. The search had been
“conducted in a situation where a maxinum show of force was
requi red because of the earlier unruly behavior of the inmates”.
ld. at 510.
A

In affirmng, Letcher relied on Barnett v. Collins, 940 F.2d
1530 (5th Gr. July 31, 1991)(Table, No. 91-1038) (unpublished),
whi ch “hel d that no constitutional violation occurs when naked nal e
inmates are viewed by female guards if the presence of the fenale

guards is required to protect alegitinmte governnent interest such

as mai ntaining security at a correctional facility”. Letcher, 968
F.2d at 510. Barnett involved the “use of female guards in guard
towers giving a full view of nmale i nmates taking showers”. [d.

Accordi ngly, Jackson’s clai mconcerning fenmal e guards vi ew ng
himin the restroom and shower is without nerit and was properly
di sm ssed.

B

Citing Letcher, the nagi strate judge al so recomended (adopt ed
by the district court) that “femal e prison officers ... may perform
searches on nmale inmates”. But, Letcher addressed only whether a
femal e officer may be present during, not whether she may conduct,

a strip search



Subsequent to the di sm ssal of Jackson’s conplaint, our court
addressed this search issue in More v. Carwell, 168 F.3d 234, 235
(5th Cr. 1999); a male inmate clainmed that his Fourth Amendnent
rights were violated. The district court dism ssed the action as
frivolous, holding, inter alia, that “the searches served the
conpelling state interest of ensuring security within the state
prison and were the least restrictive neans of furthering that
interest”. Id.

In reversing, our court distinguished Letcher, which, as
noted, addressed only fermale officers’ presence during a strip
search. 1d. at 236. Qur court recognized that prisoners forfeit
certain rights due to |legitinmte penol ogi cal needs, but held that
all prisoner searches nmust be reasonabl e under the circunstances
and that “[wl e nust balance the need for the particular search
agai nst the invasion of the prisoner’s personal rights caused by

the search”. |1d. at 236-37.! CQur court concluded that, accepting

!See also Elliott v. Lynn, 38 F.3d 188, 191 (5th Cir. 1994)
(great deference is given to prison security policies and “[u] nder
appropriate circunstances, visual body cavity searches of prisoners
can be constitutionally reasonable”); Canedy v. Boardman, 16 F.3d
183, 186 (7th GCr. 1994) (“while the Suprenme Court has permtted
prison officials to conduct body cavity searches of prisoners after
every visit with a person from outside the prison, it has
enphasi zed that the ‘searches nust be conducted in a reasonable
manner’”) (quoting Bell v. Wl fish, 441 U. S. 520, 560 (1979)). But
see Soners v. Thurman, 109 F.3d 614, 622 (9th Cr.), cert. denied,
118 S. Ct. 143 (1997) (granting qualified imunity to prison guards
because right of inmates to be free fromstrip searches by guards
of opposite sex not clearly established).
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the inmate’s allegations and reasonable inferences therefrom
(search was perfornmed in absence of “energency or extraordinary
pur poses” and male guards avail able to conduct the search), this
“could entitle himto relief for a Fourth Amendnent violation”
ld. at 237 (enphasis added).

Jackson’s Spears hearing is not included in the record on
appeal. Therefore, we cannot determ ne whether the allegations in
his conplaint, clarified by the hearing, reach whether, for
exanpl e, there was an energency situation or whether nale guards
were avail able to conduct the search.

However, in the light of More, we conclude that Jackson’'s
allegations state a claimwhich could entitle himto relief under
8§ 1983; therefore, the district court erred in dismssing his
Fourth Amendnent strip search claim See also Hayes v. Marriott,
70 F. 3d 1144, 1147 (10th G r. 1995) (male i nmate stated cogni zabl e
cl ai mwhere conplaint alleged strip search in front of 100 peopl e,
i ncl udi ng wonen, because “a prisoner’s right to privacy may be
violated by a single search”).

L1l

In the light of the foregoing, the dismssal of all of
Jackson’s cl ains, except his Fourth Arendnent strip search claim
is AFFIRVED, the dism ssal of that Fourth Anmendnent claim is

REVERSED; and the case is REMANDED to the district court for



further proceedings consistent wth this opinion.

AFFIRVMED in part; REVERSED in part; REMANDED



