UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60612
Summary Cal endar

CARLOS FI ELDS,
Plaintiff,
VERSUS
WLLIAMM QU NN,
Def endant .

L.D. WLLIS, JR, Admnistrator of the Estate of Leonard D
Haggan, Deceased, individually and on behalf of the w ongful
deat h beneficiaries of Leonard D. Haggan, Deceased,

Plaintiff - Appellant,
VERSUS
WLLIAM M QU NN,

Def endant - Appel |l ee.

Appeals fromthe United States District Court
for the Northern District of M ssissippi
(2:98-Cv-11)

April 20, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
Per Curiam?!?
Plaintiffs appeal the district court’s judgnent on the jury
verdict and its denial of their notion for a new trial. For the

follow ng reasons, we affirm

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



BACKGROUND

Carlos Fields (“Fields”) was injured and Leonard Haggan
(“Haggan”) was killed in an autonobile accident in M ssissippi
Fields and L.D. WIllis, the admnistrator of Haggan’s estate
(“Plaintiffs”), sued WIlliamQinn (“Quinn”) in M ssissippi state
court. Quinn renoved the suit to federal court. The Plaintiffs
filed several nmotions in limne, including a notion to exclude any
references to or evidence of al cohol use by any party involved in
t he acci dent.

Because the district court had not ruled on the notions in
limne when the jury selection process began, it directed the
parties not to discuss during voir dire matters that were the
subj ect of the notions. Neither before nor during jury selection,
did any party request perm ssion or otherw se express the need to
gquestion prospective jurors about matters which were the subject of
motions in limne. After the jury was enpanel ed, the court denied
the Plaintiff’s notion to exclude evidence of al cohol use.

The following day, the Plaintiffs noved to strike the jury
panel. They argued that they were unable to properly voir dire the
jury panel because the court did not rule on their notion to
exclude evidence of alcohol wuse until after voir dire. The
district court denied the notion. Subsequently, the jury returned
a unaninmous verdict for the Defendant, and the Plaintiffs
unsuccessfully noved for a newtrial. The Plaintiffs appeal.

DI SCUSSI ON

Directing Counsel not to Address the Subject of Al cohol During
Voir Dire.



“[Rlulings on the scope of voir dire are commtted to the
discretion of the trial court and the failure to permt certain
gquestions i s not grounds for reversal absent a show ng of error and

prejudice.” Sandidge v. Salen O fshore Drilling Co., 764 F.2d 252,

257 (5th Gr. 1985). Absent an objection, we review such rulings
for plainerror. Seeid. The Plaintiffs contend that the district
court abused its discretion by prohibiting questions addressing the
subject of alcohol during voir dire. They maintain that the
district court prevented them from di scovering juror bias on the
i ssue of alcohol. W disagree.

Under Fed. R CGv. P. 46 a party nust “nake[] known to the
court the action which the party desires the court to take or the

party’s objection to the action of the court.” 1In Ford v. United

Gas Corp., 254 F.2d 817, 818 (5th Cr. 1958), we stated that “[a]
litigant may not, speculating on a verdict wthout nmaking
obj ection, keep silent while matters are transpiring in the trial
court and then put the trial judge in error by assigning error in
the appellate court . . . except in a case . . . of plainly
prejudicial error.” Here, the Plaintiffs did not did not attenpt
to conduct voir dire on the subject of al cohol or otherw se express
the need to question potential jurors on that subject. In fact,
the Plaintiffs’ notioninlimne requested that the district court
order the Defendant “not to nention, divulge, introduce or attenpt
tointroduce into evidence . . . [a]lny reference or evidence of any
use of al cohol.”

In King v. Jones, 824 F.2d 324, 326 (4th Cr. 1987), the




plaintiff submtted a long list of argunentative questions for the
judge to ask the jury venire. Wen the district court refused to
ask the questions, the plaintiff did not object. Holding that the
plaintiff did not preserve the issue for appeal, the Fourth Crcuit
st at ed:
Under Fed. R Cv. P. 46, a party nust nake known to the
court the action which he desires to take or his
objection to the action of the court and his grounds
therefore. |If there are particular voir dire questions
whi ch counsel deens essential, and that refusal to ask
themmay be reversible error, counsel nust so advise the
court, and state his reasons before the court’s voir dire
of the prospective jurors is conpl et ed.
| d. Because the Plaintiffs did not object to the scope of voir
dire and we find no plain error, we affirmon this issue.

[I. The District Court’s Failure to Rule on the Motion in Limne
Prior to Jury Selection

The Plaintiffs contend that the district erred by failing to
rule on the notion in limne prior to voir dire. Although it is
clearly a preferable practice to rule on notions in |imne before
jury selection, the failure to do sointhis case is not reversible
error.?2 The Plaintiffs did not object to the court’s failure to
rule on the notion prior to voir dire and, therefore, have no
conpl ai nt on appeal .

In United States v. Wagoner, 713 F.2d 1371, 1374 (8th Cr.

1983), the defendant brought a notionin limne to exclude evidence
of his other wongful acts. The district court did not rule on the

nmotion before trial and the defendant did not renewthe nption. The

’See 3 Moore’s Federal Practice § 1677[4][d][I] (1998) (noting
that notions in Iimne should be resolved before trial).
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def endant mai ntained that the court’s failure to rule on the notion
before trial was error. See id. The Eighth GCrcuit rejected the
def endant’ s argunent, reasoning that “[i]t was incunbent on [the
defendant] to obtain aruling on his notion and [his failure] to do

so |l eaves nothing for review” |1d.; see also Fed. R Cv. P. 46

I11. The District Court’s Refusal to Strike the Jury Panel

The Plaintiffs maintain that the district court erred by
refusing to strike the jury panel. We di sagree. Because the
Plaintiffs did not object to the jury until it was enpanel ed, the
nmotion to strike the jury panel was untinely.

I n Donal dson v. O Connor, 493 F.2d 507, 528 (5th Gr. 1974),

vacated and renanded on other grounds, 95 S. C. 2486 (1975), the

def endants contended that physicians had been systematically
excluded fromthe jury rolls. They objected to the jury on the
first day of trial, after the jury had been enpanel ed and sworn.
See id. The district court ruled that the defendants’ objection
was untinely. Affirmng the district court, we stated that “the
trial court correctly held that the objection was not tinely

rai sed, since the defendants had not raised the objection unti

after the jury was enpaneled.” | d. See also Joynor v. Berman

Leasi ng Conpany, 398 F.2d 875, 878 (5th G r. 1968) (stating that

“[a] challenge to the entire jury panel, even if otherw se properly
presented, is untinely and inpermssible if it is brought on after
comencenent of the trial.”).

CONCLUSI ON

W affirmthe district court’s judgnent on the jury verdict



and its denial of the Plaintiffs’ nmotion for a new trial.

AFF| RMED.



