IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60583
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
vVer sus
JAMES ABDUL SM TH,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:97-CR-103-LN ALL

Septenber 3, 1999

Before KING Chief Judge, EMLIO M GARZA, and STEWART, Circuit
Judges.

PER CURI AM *

Janes Abdul Smth was convicted for attenpted possession
wth intent to distribute cocaine base. Smth argues that the
evi dence was insufficient to support his conviction for attenpted
possession with intent to distribute crack cocaine. Smth makes
essentially three separate argunents to support his assertion.
First, Smth asserts that it was inpossible for himto conmt the
of fense because there were no drugs to be had fromthe

cooperating individual. “[F]actual inpossibility is not a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
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defense if the crinme could have been commtted had the attendant
ci rcunst ances been as the actor believed themto be. Uni t ed

States v. Conway, 507 F.2d 1047, 1050 (5th Cr. 1975).” United

States v. Contreras, 950 F.2d 232, 237 (5th Gr. 1991). There

can be no argunent that Smth could not have attenpted to and
ultimately possessed the crack cocaine if the cooperating

i ndi vidual had the cocaine in his hotel room This argunent has
no nerit.

Second, Smth asserts that he did not take a substanti al
step toward the conmm ssion of the crine because he abandoned his
attenpt to buy the cocaine base. “To be convicted of attenpt
under 21 U . S.C. 8§ 846, a defendant ‘nust have been acting with
the kind of culpability otherwi se required for the conm ssion of
the crime which he is charged with attenpting,’ and ‘nust have
engaged in conduct which constitutes a substantial step toward

comm ssion of the crine[.]’” United States v. Stone, 960 F.2d

426, 433 (5th Cr. 1992) (citations omtted). “A substantia
step is one which strongly corroborates the "firmess of the

defendant’s intent.’”” United States v. Briscoe, 742 F.2d 842,

846 (5th Gr. 1984) (citation omtted). “The acts, considered

al one, nmust "mark the defendant’s conduct as crimnal in
nature.’”” 1d. (citation omtted). Viewed in the |ight nost
favorable to the verdict, the evidence showed that Smth and

anot her individual net the cooperating individual at a designated
| ocation, and asked to see the narcotics. The other individual
had a device used to snoke crack for the purpose of testing the

crack prior to the sale. Smth did not wwsh to do the
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transaction in the open parking | ot and suggested alternate
| ocations. Although Smth did not show the noney, he insisted to
the cooperating individual, up to the very nonent of arrest that
he was interested in conpleting the transaction. These facts
were sufficient to support the conviction for attenpted
possessi on of crack cocai ne.

Smth asserts that the district court erred in refusing to

give the jury the requested instruction on abandonnent. In

United States v. Pettigrew, 77 F.3d 1500, 1514 (5th Gr. 1996), a
case dealing with withdrawal froma conspiracy, the court held
t hat the defendant was not entitled to a withdrawal instruction
where there was no evidence that the defendant had w thdrawn from
the conspiracy. There is no evidence that Smth abandoned his
attenpt to buy the crack. This issue has no nerit.

Smth asserts that the district court erred in denying his
motion for a newtrail based on a claimof juror m sconduct.
Rul e 606(b), Fed. R Evid., provides that “a juror may testify
[only] on the question whether extraneous prejudicial information
was i nproperly brought to the jury' s attention or whether any
outside influence was inproperly brought to bear upon any juror.”
This also applies to statenents or affidavits nmade by jurors.
Id. In cases involving egregious factual assertions of
intentional juror m sconduct, this court has held that Rule
606(b) did not allowthe jurors to inpeach their verdicts. See
United States v. Otiz, 942 F.2d 903, 909-13 (5th Gr. 1991);

United States v. Marrero, 904 F.2d 251, 261 (5th Cr. 1990).

This issue has no nerit.
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