IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60572
Summary Cal endar

BERNARD JONES,
Pl ai ntiff-Appellant,
ver sus

JAMES A. RILEY, Sheriff; ROBERT SM TH,
DESOTO COUNTY BOARD OF COWM SSI ONERS

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 2:97-CV-3-B-B
* November 2, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Bernard Jones, M ssissippi prisoner # 65750, appeals the
district court’s dismssal of his 42 U S.C. § 1983 civil rights
suit pursuant to a notion for judgnent as a matter of law. On
appeal, Jones argues (1) that Deputy Smth exhibited deliberated
indifference to Jones’ serious nedical needs because Smth,
despite not being a trained nedical professional, initially
treated Jones’ injury; (2) that Deputy Smth inflicted cruel and

unusual puni shnmrent when he forced Jones to lie on the cold prison

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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floor in an awkward position and when he kicked Jones in the
head; (3) that the DeSoto County Board of Comm ssioners should be
held liable for Deputy Smth's actions; (4) that the defendants
conducted unconstitutional prison cell searches; (5) that the
district court erred when it failed to control M chael Mrgan’s
testinony and failed to inpeach his testinony; and (6) that the
district court erred when it denied Jones’ request for a jury
trial and conducted a trial before a magistrate judge w thout
Jones’ consent.

When a district court enters a judgnent as a matter of |aw
in the context of a nonjury trial, this court reviews the
district court’s findings for clear error. See Fed. R Cv. P
52(c); Southern Travel Club v. Carnival Airlines, 986 F.2d 125,
128-29 (5th Cir. 1993). Deputy Smth and the defendants were not
deli berately indifferent to Jones’ serious nedical need. To the
contrary, Jones admts that they imediately treated his head
wound and transported himto a hospital where he received
treatnent froma physician. See Hare v. City of Corinth, 74 F.3d
633, 642 (5th Gr. 1996)(en banc).

The district court did not err when it concluded that Deputy
Smth did not inflict cruel and unusual punishnment when he kicked
Jones in the head. The trial testinony indicated that Deputy
Smth accidentally kicked Jones in the head while he was invol ved
inan altercation with an unruly inmate. At nost, Jones
denonstrated nere negligence and not deliberateness on Deputy
Smth's part. See Hamlton v. Lyons, 74 F.3d 99, 103 (5th Gr.

1996) (hol ding that there is no liability for nere negligence in a
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§ 1983 suit). Deputy Smth did not inflict cruel and unusua

puni shnment when he forced Jones to lie face down on the prison
floor. By Jones’ adm ssion, he was required to lie down so that
prison officials could search the prison cells for a cigarette
lighter. The action was not intended as puni shnment and thus does
not support a 8 1983 claim See id. Mreover, the prison cel
searches did not violate Jones’ constitutional rights. See

Mont ana v. Comm ssioners Court, 659 F.2d 19, 22 (5th Gr. 1981).

Jones has failed to denonstrate any unconstitutional custons
or practices perpetrated by the DeSoto County Board of
Comm ssioners. The DeSoto County Board cannot be held |iable
under a theory of vicarious liability or respondeat superior.

See Baskin v. Parker, 602 F.2d 1205, 1207-08 (5th Cr. 1979).

The district court did not err when it failed to control or
i npeach M chael Mrgan’s testinony. Jones had the opportunity to
elicit favorable testinony from Morgan, whom he called to the
W t ness stand, but Mdrgan sinply had nothing favorable to offer
on Jones’ behal f.

Contrary to Jones’ contention, the magi strate judge was not
required to seek the consent of the parties to conduct a
statutorily authorized 28 U S.C. 8 636(b)(1)(B) hearing. See
Sockwel | v. Phel ps, 906 F.2d 1096, 1097 (5th G r. 1990).

Al t hough the district court erred when it denied Jones’ request
for a jury trial, the error was harnl ess because the evi dence
presented at the bench trial could not withstand a notion for

judgnent as a matter of a law. See Jennings v. MCorm ck, 154
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F.3d 542, 546 (5th Gr. 1998). Accordingly, the district court’s
j udgnent i s AFFI RVED.



