IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60533

Summary Cal endar

GLENDORI A DAVIS, As Admnistratrix of the Estate of
Vi ncent T Davis Deceased,

Pl ai ntiff-Appellant,
V.

CSX TRANSPORTATI ON, I NC, A Foreign Corp; ROBERT NORVAN
CHRI STEN;, ROBERT WARD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1:97-CV-174- QR

March 29, 1999
Bef ore KING Chief Judge, BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-appellant d endoria Davis, as admnistratrix of
the estate of Vincent Davis, brought this wongful death action
agai nst def endant - appel | ee CSX Transportation, Inc. and the
conductor and engineer of its train that struck and killed

Vi ncent Davis. The district court granted defendants-appell ees’

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



motion for summary judgnent. Because we determ ne that d endoria
Davis raised a genuine issue of material fact as to whether
def endant s-appel l ees failed to exercise due care upon realizing
that Vincent Davis was in imedi ate danger, we affirmin part and
reverse in part, and remand to the district court.

| . FACTUAL AND PROCEDURAL BACKGROUND

Def endant s- appel | ees Robert Christen and Robert Ward were
t he conductor and engi neer, respectively, of a train owned by
def endant - appel | ee CSX Transportation, Inc. (collectively,
defendants) as it traveled west through Qulfport, M ssissipp
during the early norning hours of August 26, 1994. Shortly after
four a.m, the train struck and killed Vincent Davis as he |ay on
t he tracks.

Plaintiff-appellant d endoria Davis, as admnistratrix of
Vincent Davis's estate, filed this suit in state court on
Decenber 12, 1996, alleging that Christen and Ward were negli gent
in operating the train and that their negligence caused the death
of Vincent Davis. Specifically, dendoria Davis alleged that
Christen and Ward (1) failed to keep an adequate and appropriate
| ookout, (2) failed to tinely identify and react to Vincent
Davi s’s presence on the tracks, (3) operated the train at a speed
in excess of CSX guidelines, and (4) failed to equip the train
wth a sufficiently bright headlight. Defendants renoved the
suit to the United States District Court for the Southern
District of Mssissippi on April 16, 1997 pursuant to 28 U. S. C
§ 1441(a).



The district court found that d endoria Davis's claimthat
Ward and Christen operated the train at an excessive speed was

preenpted by federal regul ations, see CSX Transportation, Inc. V.

East erwood, 507 U.S. 658, 673-75 (1993) (holding that federal
regul ations preenpt claimthat railroad breached common-1| aw duty
to operate its train at noderate and safe rate of speed), and
granted defendants partial summary judgnent.! Defendants filed a
second notion for summary judgnent on d endoria Davis’s renaining
clains, arguing that they had no duty to keep a | ookout for
trespassers and, relying on Ward’ s and Christen’s deposition
testinony and an expert’s analysis, that they took al

appropriate action to avoid the accident.

Ward testified in his deposition that at approximtely 4:09
on the norning that Vincent Davis was killed, while the train was
traveling at about forty mles per hour, he observed an object on
the tracks ahead of the train that he initially thought was a
log. Ward stated that he realized alnost inmmediately that it was
a person and began blowing the train’s whistle. After initially
blowing the whistle with his left hand, Ward expl ai ned that he
“crossed over” so that he was blow ng the whistle with his right
hand and engaging the train's brakes with his left hand. Ward
cl ai mred that he does not know how many tines he blew the train's
whi stle, but stated that he blew the whistle with his |eft hand

nore than once before engaging the brake. The person on the

! d endoria Davis does not appeal the district court’s grant
of summary judgnent on her excessive speed claim
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tracks, Vincent Davis, did not respond to the whistle, and tests
performed subsequent to the accident showed that he had a bl ood
al cohol content of 0.22 percent. The train struck and killed

Vi ncent Davis after Ward engaged the energency brake.

Ward was unable to estimate how nmuch tine el apsed fromthe
time he first saw Vincent Davis on the track until the tine he
engaged the brake. Christen stated that he was | ooking to the
rear of the train when he heard the first whistle, and that Ward
engaged the brakes “very shortly after” the first whistle. Ward
claimed that he did not know how far Vincent Davis was in front
of the train when he first identified him but that he had
conti nuously observed the track ahead of the train for at | east
two or three mnutes prior to identifying Vincent Davis, and that
the engi ne’s headl anp was on “bright.”

Defendants included in their notion for sunmary judgnment an
anal ysis by Robert MacRae that concluded, “It is highly unlikely
that the crew nenbers could have recognized . . . the object on
the track as an incapacitated person” fromnore than 1050 feet
away. MacRae determned that the train was traveling at thirty-
six mles per hour (52.8 feet per second) and had a braking
di stance of 1200 to 1220 feet. MacRae suggested that the period
of perception and reaction by a train engineer is typically 1.5
to 2 seconds when the action to be taken is immedi ately obvi ous
and in conditions of good visibility during daylight hours, and
that the detection and identification of a human form at ni ght

can easily require five or nore seconds. Based on this data,



def endants argued that they could not have avoi ded striking
Vi ncent Davis.

A endoria Davis argued to the district court that the “key
i ssue” in determ ning whet her defendants were negligent is “the
time in which the train operators knew or should have known that
an unnovi ng human formwas laying on the railroad tracks” and
whet her they failed to pronptly apply the emergency brakes.?
A endoria Davis relied on the report and opinion of Janmes Sobek
an engi neer she retained to investigate the collision. Sobek
reported that the illum nation provided by the train was “nuch
nmore than sufficient” for defendants to identify Vincent Davis’'s
body at a distance of 1300 feet fromthe point of inpact, and
that as the train noved over the next 100 feet “any crew nenber
| ooking up that track fromthe | oconotive cab woul d have
concl uded that a human being or sone object very |ike a human
being was lying in the tracks.” After investigating the accident
scene, Sobek testified in a deposition that he had revised his

opi ni on and believed that an object on the rails could have been

2 In her brief opposing defendants’ notion for summary
judgnent, d endoria Davis conceded that defendants were not
negligent for failing to have a sufficient headlight on the
train, noting that her expert determ ned “that the brightness of
the train’s headlight in the instant case far exceeded the
m ni mum st andards established by federal regulations governing
train headlights.” dendoria Davis also provided no support for
her claimthat defendants failed to keep an adequate and
appropriate | ookout, and states in her appellate brief that their
“responsibility to keep a | ookout for trespassers is not
inplicated in the instant case.” W therefore agree with the
district court that G endoria Davis failed to raise an issue of
material fact as to either of these allegations and affirmits
grant of summary judgnent on these cl ains.



identified from 2000 feet away and that at 1500 feet “anybody who
made an observation, |ooking up the track, would see that there
is sonmething that is distinctly different and very human |ike.”
Sobek stated, however, that he could not testify as to what the
crew actually saw prior to inpact with Vincent Davis.

A endoria Davis also relied on the report of Janes Loum et,
an accident reconstruction analyst. Based on the train’s event
recorder printout, Loum et determ ned that the train was
traveling at about thirty-two mles per hour (46.9 feet per
second) when the energency brakes were applied and that the train
stopped in energency braking in about 1010 feet. After
i nvestigating the accident scene, Loum et testified in a
deposition that the train stopped 932 feet past the point of
i npact, and that therefore the energency brakes were applied
seventy-eight feet before the train struck Vincent Davis.?

Al t hough Loum et testified that he had no opinion regardi ng when
def endants first saw Vincent Davis or how nuch tine el apsed

between the time Ward began blowing the horn and the tine he

3 Lounmet’s original report, and @ endoria Davis's brief
before the district court, concluded that the train traveled 393
feet fromthe point of inpact, and that therefore the brakes were
applied 617 feet before inpact. dendoria Davis used this data,
wth a speed of 36 mles per hour and a visibility of 1300 feet,
to conclude that defendants waited al nost 13 seconds after
identifying Vincent Davis before they applied the energency
brakes, and that if they had applied the brakes within the first
five seconds the collision would have been avoided. In
considering this notion for summary judgnent, the district court
properly drew all factual inferences in Aendoria Davis’'s favor
and relied on her updated data. See Anderson v. Liberty Lobby,
Inc., 477 U. S. 242, 255 (1986) (“The evidence of the nonnovant is
to be believed, and all justifiable inferences are to be drawn in
his favor.”).




engaged the brakes, dendoria Davis argued that this evidence
denonstrates that one could reasonably deduce that defendants
failed to pronptly apply the brakes after identifying Vincent
Davis, and that this negligence cost himhis life.

The district court determ ned that Vincent Davis was a
trespasser on the tracks at the tine of the accident and that,
under M ssissippi law, a railroad has no duty to keep a | ookout

for trespassers. See Maxwell v. Illlinois Cent. Gulf RR, 513

So. 2d 901, 905 (M ss. 1987). Before the nonent that they
spotted a person on the tracks, defendants had only a duty to
refrain fromw lfully, wantonly, or grossly negligently injuring
Vi ncent Davis. See id. Only when defendants becane aware of

Vi ncent Davis’s presence on the tracks did they have a duty to
exerci se ordinary or reasonable care under the circunstances to
avoid injuring him See id. The district court determ ned that
to fulfill this duty, an engineer in this situation must, upon
seeing a person in danger, blow the whistle if there is tine
within which this may be done, and, if the circunstances show
that the person wll probably not seek safety, the engineer nust
stop the train if the trespasser’s peril is appreciated in tine

to stop. See Young v. Colunbus & G Ry., 147 So. 342, 343 (M ss.

1933); @Qulf & Ship Island RR v. WIllianmson, 139 So. 601, 602

(Mss. 1932); Yazoo & Mss. Valley RR v. Lee, 114 So. 866, 870

(Mss. 1927).
The district court found that the evidence established that

the whistle was bl owmn as soon as the engi neer spotted the object



on the tracks. The district court rejected dendoria Davis’'s
argunent that her evidence suggested that Ward decided to “nerely
bl ow t he horn” when he shoul d have applied the brakes because
Ward applied the brakes 30.5 seconds, or nore than 1400 feet,
fromthe point where Sobek testified anyone observing the track
woul d have seen a human-like form The district court determ ned
that dendoria Davis offered no proof as to when Ward first saw a
person on the tracks or how nuch tinme el apsed until he applied
t he brakes, and because a railroad’s duty of reasonable care
toward a trespasser begins only when the rail road becones aware
of the trespasser’s peril, the court granted defendants summary
judgnent. dendoria Davis tinely appeals.
1. DI SCUSSI ON

A endoria Davis argues that the district court erred in
granting defendants sunmary judgnent because a genui ne issue of
material fact exists regardi ng whether Vincent Davis’'s peril was
appreciated in tine to stop the train. dendoria Davis asserts
that a jury could reasonably conclude on the basis of expert
testinony that Ward identified Vincent Davis’s body from a
di stance of over 1500 feet but failed to stop the trainin a

reasonabl e manner. See WIlIlianson, 139 So. at 602 (determ ning

there was sufficient evidence supporting jury verdict for
plaintiff where jury could reasonably disbelieve train operator’s
testinony that he did not see the deceased when deceased was
within the effective range of the train’ s headlight).

Furthernore, because it is undisputed that Vincent Davis did not



nmove at any tinme during the sequence of events and Ward testified
that his body | ooked like a log, dendoria Davis argues that his
peril was “obvious” from 1500 feet and that therefore Ward was
negligent for failing to apply the brakes at that tine.
A. Standard of Review
“We review a grant of summary judgnent de novo, applying the
sane criteria used by the district court in the first instance.”

Texas Manufactured Housing Ass’'n v. City of Nederland, 101 F. 3d

1095, 1099 (5th Gr. 1996); see Tolson v. Avondale Indus., Inc.
141 F. 3d 604, 608 (5th Cr. 1998). Summary judgnent is proper

“if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to a judgnent as a matter of |aw

FED. R Qv. P. 56(c); see Celotex Corp. v. Catrett, 477 U S. 317

327 (1986). Furthernore, “[c]redibility determ nations, the

wei ghi ng of the evidence, and the drawing of legitinmate
inferences fromthe facts are jury functions, not those of a

j udge”; when considering a notion for summary judgnent, the court
must credit the evidence of the nonnovant and draw al l

justifiable inferences in her favor. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).
B. Identifying Vincent Davis
The district court correctly stated that under M ssissipp
| aw the operators of a train are required to exercise reasonabl e

care to prevent injuring a trespasser only after they have



di scovered and realized his peril. See Maxwell, 513 So. 2d at

905; Illinois Cent. @ulf RR v. Ishee, 317 So. 2d 923, 925

(Mss. 1975); @lf, Mbile & Chio RR v. Hollingshead, 236 So.

2d 393, 395 (M ss. 1970) (“The test of responsibility arises when
t he engi neer becones aware of the presence and peril of the
trespasser.”). This does not nean, however, that a court nust
accept the train operators’ account of when they observed the

trespasser and realized his peril. In WIlIlianmson, the

M ssi ssi ppi Suprene Court explicitly considered whether a
railroad was entitled to judgnent as a matter of |aw when its
operator testified that he did not see the deceased. See 139 So.
at 602. In that case, the operator testified that he could see
200 to 300 feet beyond a crossing but that he did not see the
deceased. See id. at 601-02. The physical evidence indicated,
however, that the deceased was at the crossing when the train’s
light first fell upon himand approximately 130 feet fromthe
crossing when the train struck him See id. at 602. The
district court affirnmed the jury' s verdict for the plaintiff,
determ ning that the evidence supported the conclusion that the
operator “did see the deceased, that in the nature of things he
was obliged to have seen him and that the statenent of the
[operator] that he did not see the deceased could reasonably be

di sbelieved.” 1d.: see also Dickerson v. Illinois Cent. RR

145 So. 2d 913, 920 (M ss. 1962) (determning that plaintiff’s
evi dence regardi ng hypothetical visibility of deceased “was

properly admtted and considered by the [court] as testinony
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offered to discredit the testinony of the defendant engi neer”);

cf. Ishee, 317 So. 2d at 925-26 (determ ning that evidence of a

visibility experinent six nonths after the accident, after weeds

had been cleared and using a stationary stepladder, was

i nadm ssi bl e because conditions were not sufficiently simlar).
Def endants argue that d endoria Davis cannot prevail on her

negl i gence cl ai mbecause the district court correctly determ ned

that she presented no evidence indicating when defendants saw

Vi ncent Davis and that her reliance on Wllianmson is m splaced

because Ward admts seeing Vincent Davis. Defendants contend
that by offering Sobek’s opinion that Vincent Davis could be seen
at a distance of 1500 feet, G endoria Davis is really arguing
t hat defendants should have seen Vincent Davis at that distance
and were negligent because they failed to maintain a proper
| ookout .

Def endants’ argunents, however, m sconstrue d endoria

Davis’s claimand the court’s holding in Wllianson. Sobek’s

opi nion that Vincent Davis could be seen at a distance of at

| east 1300 to 1500 feet, |ike the headlight evidence in
WIllianson and visibility experinents in other cases, is evidence
fromwhich a jury could reasonably conclude that Ward actual |y
saw Vincent Davis at that distance. Although defendants are
correct in their contention that it is insufficient to say only
that Ward should have seen Vincent Davis froma particul ar
distance, it is sufficient to present evidence fromwhich a

reasonable jury could infer that the train was at |east 1500 feet
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away when Ward did see Vincent Davis.

d endoria Davis has successfully raised an issue of materia
fact as to the distance between the train and Vincent Davis when
Ward first identified him In fact, because Ward stated in his
deposition testinony that he did not know how far Vincent Davis
was in front of the train when he first identified him Sobek’s
opinion is the only evidence currently in the record as to this
di st ance.

C. Engagi ng the Brake

The district court determ ned that defendants’ duty once
they identified Vincent Davis was that “the whistle is to be
blown if there is time within which this may be done .

[ T] he engi neer nust stop the train if the trespasser’s peril is
appreciated in tine to stop the train.” Mxwell, 513 So. 2d at
906. The district court found that “[t]he facts of this case
establish that this is precisely the route taken by the train
operator in this case.” Defendants argue that the district
court’s conclusion was correct because Ward testified, and

d endoria Davis does not contest, that upon identifying Vincent
Davis he i medi ately began blowing the whistle. [In addition,
def endants contend that G endoria Davis failed to offer
“critical” evidence indicating how nuch tinme el apsed between
Ward' s initial identification of Vincent Davis and his engagenent
of the brake.

The district court correctly determ ned that an operator

need not slow a train until circunstances show that the person

12



w Il probably not seek safety, and that “[w] hen the engi neer sees
a person upon the track he ordinarily has the right to presune
that the person is in possession of his faculties and that he

w Il note the al arm being given” when that person is an adult and
“apparently normal .” Lee, 114 So. at 870. Nonethel ess, when
circunstances arise that “bring to [the operator’s] mnd, or
should bring to his mnd, the reflection that the person is not a
normal person or has not heard the alarmand w Il probably not

seek his safety in due tine,” the operator nust stop the train if
there is sufficient time to bring the train to a stop to prevent

injury to that person. 1d.; see Maxwell, 513 So. 2d at 905-06.

d endoria Davis argues that she presented evi dence show ng
that Ward knew or shoul d have known that it was probabl e that
Vi ncent Davis would not seek safety in tine to avoid this
unfortunate result. dendoria Davis points to Ward' s testinony
that when he initially identified Vincent Davis’s body he m st ook
it for alog and to its presence on a railroad track at 4:09 in
the norning as circunstances suggesting that he woul d not hear
the warning signs and renove hinself from danger. Furthernore,
there is no evidence that Vincent Davis noved or reacted in any
way to the train’s whistle, which Ward testified he “just kept
bl owi ng” prior to inpact. Based on this evidence, we concl ude
that G endoria Davis raised an issue of material fact as to
whet her the circunstances denonstrated that Vincent Davis woul d
not seek safety and whether Ward was therefore required to sl ow

the train.

13



Def endants argue that even if the circunstances denonstrated
Vi ncent Davis would not seek safety, they cannot be found
negl i gent because they could not have stopped the train in
sufficient tinme to avoid injury to Vincent Davis. |n support of
this argunent, defendants rely on Christen’s testinony that Ward
engaged the brakes “very shortly after” blowing the train’s
whi stl e and on MacRae’ s report suggesting that they could not
have stopped the train in tine. dendoria Davis has presented
evi dence, however, indicating that Ward had nore than ten seconds
after identifying Vincent Davis to apply the brakes and avoid his
injury. dendoria Davis further contends that the actual tine
that Ward took to apply the brakes was 30.5 seconds.

d endoria Davis has rai sed genuine issues of material fact
as to when Ward identified Vincent Davis, when he applied the
brakes, and whether the circunstances indicated that Vincent
Davis woul d not seek safety upon hearing the whistle. W
therefore reverse the district court’s grant of sunmmary judgnment
on G endoria Davis's claimthat defendants failed to tinely
identify and react to Vincent Davis's presence on the tracks.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM in part, REVERSE in

part, and REMAND to the district court for further proceedi ngs

consistent with this opinion.
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