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The linchpin for this diversity action is whether an unsecured
rope grasped by Howard Dal e Wods when he slipped descending a
scaffol d | adder was a proxi mate contri buting cause of his resulting
injury when he fell. Wods contests the summary judgnents awar ded
Charl es Ransey and Bay Technical Associates, Inc., against his
negl i gence and ot her cl ai ns; Geneva Wods, the judgnent agai nst her
| oss of consortiumclaim Because Wods di d not produce sufficient
evidence to create a material fact issue on causation, we AFFIRM

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



In October 1993, Wods, a painter enployed by a subcontractor
on a construction job for Ransey’'s hone in Mssissippi, fell
approximately 20 feet to the ground while descending a scaffold
| adder . The subcontractor was enployed by a general contractor
separate from Ransey and Bay Techni cal.

Wods obt ai ned workers’ conpensati on. For this third-party
action, he alleged that he m ssed a step whil e naking the descent;
that, when he did so, he grasped a rope hangi ng near the | adder;
and that, because the rope was not secured, he fell and was
injured. Wods clained, inter alia, that Ransey, as honeowner, and
Ransey’ s cl osel y-hel d corporation, Bay Technical, which owned and
erected the scaffold, had a duty to provide him with a safe
wor kpl ace; and that their failure to do so caused his injury.

Bot h defendants noved for summary judgnent, supported, inter
alia, by the deposition testinony of Wods' expert, M chael
Frenzel, who testified (1) that the scaffold’ s construction did not
cause Whods’ injury; and (2) that he could not say with reasonabl e
probability that Wods’ injuries woul d have been different had the
rope, used by various workers as a materials hoist (he admtted
this was not unconmon), been secured. |In response, as well as in
support of his cross-notion for sunmary judgnment, Wods subm tted,
inter alia, 40 exhibits, including 16 depositions.

Hol ding that neither Ransey nor Bay Technical owed a duty to
Wods, the court granted summary judgnent to each. For Ransey, it
ruled that he “did not control the work at his residence”, and

therefore, could not incur liability as a honeowner; for Bay



Technical, that, as “nerely the owner and supplier of the
scaffolding”, it had no “duty to warn Wods of any possi bl e danger
inusing” it.

1.

A sunmary j udgnent, revi ewed de novo, e.g., Tolson v. Avondal e
I ndus., Inc., 141 F.3d 604, 608 (5th Gr. 1998), is appropriate
when the sunmmary judgnent record “shows] that there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of |aw’. FED. R CGv. P. 56(c); e.qg.
Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (en
banc) . | f the novant shows there is no material fact issue, the
nonnmovant nust “set forth specific facts” as to each el enent of his
claim “showing that there is a genuine issue for trial”. FeD. R
Cv. P. 56(e); e.g., Little, 37 F.3d at 1075 (citing Cel otex Corp.
v. Catrett, 477 U S. 317, 325 (1986)). Facts, and reasonabl e
inferences fromthem are viewed in the Iight nost favorable to the
nonnmovant. E.g., Coleman v. Houston Indep. Sch. Dist., 113 F. 3d
528, 533 (5th Cir. 1997).

O course, we may affirm a summary judgnent on any ground
raised in district court. E.g., Andrus v. AgrEvo USA Co., 178
F.3d 395, 398 (5th G r. 1999); Johnson v. Sawyer, 120 F.3d 1307
1316 (5th 1997). Al t hough not addressed by the district court,
causati on was one of several issues raised there (and here).

A
To succeed under M ssissippi |aw on a negligence claim Wods

must prove (1) Ransey and/or Bay Technical owed hima duty; “(2)



breach of that duty; (3) damages; and (4) a causal connection
between the breach and the danmages, such that the breach is the
proxi mat e cause of the damages”. (Enphasis in original.) Gisham
v. John Q Long V.F.W Post, 519 So. 2d 413, 416 (M ss. 1988)
(citing Burnhamv. Tabb, 508 So. 2d 1072 (M ss. 1987)). Proxi mte
cause “is that cause which in natural and continuous sequence
unbr oken by any efficient intervening cause produces the injury,
and w t hout which the result woul d not have occurred”. |d. at 417
(citing Thonpson v. Mssissippi Cent. R Co., 166 So. 353 (M ss.
1936)). See also Rudd v. Montgonery El evator Co., 618 So. 2d 68,
73 (Mss. 1993) (citing, inter alia, Palnmer v. Biloxi Reg'| Med.
Cr., Inc., 564 So. 2d 1346, 1354 (Mss. 1990) (“elenentary” that
negl i gence nust be “a proxi mate cause of the accident”).

As di scussed, causation being one of the summary judgnent
i ssues presented, Wods “had the burden of presenting evidence
sufficient to denonstrate the existence of a material fact issue”
on that point. Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cr.
1994); Febp. R CQv. P. 56(e); Little, 37 F.3d at 1075. 1n so doing,
he was required to explain how “specific evidence in the record”
supported his claim Forsyth, 19 F.3d at 1537 (citing Topalian v.
Ehrman, 954 F.2d 1125, 1131 (5th Gr.), cert. denied, 506 U S. 825
(1992) (enphasis added)). It is neither the duty of the district
court, nor this court, to “sift through the record in search of
evi dence to support a party’'s opposition to summary judgnent”. |d.
(citing Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 915 & n.7
(5th Cir. 1992)).



Besides failing for the nost part to cite specific evidence
(Whods, instead, usually cites to an entire deposition), Wods’
contentions on appeal regarding causation are i nconsi stent —to say
the |east. In his brief, he cites ten violations of the
scaffol ding manufacturer’s safety regulations manual, lists the
rope as an “obstruction”, and maintains that these violations had
a “direct causal relation to the accident”. Yet, at oral argunent,
he conceded that neither the construction of the scaffold nor the
cl ai med obstruction of the | adder caused himto fall.

Regardi ng causation, the summary judgnent record is sparse
i ndeed. (As shown infra, this, inlarge part, is due to continuous
i nproper interruptions and coachi ng of wi tnesses by Wods’ counsel,
especially during Wods’ deposition.) To show causation, Wods’
response, in part, to the sunmary judgnent notion was that the rope
was “unsecured” and “dangling down the vertical |adder way” of the
scaffol d; but, he does not create a material fact issue concerning
causation —how the rope was the proxinate cause, or a proxinate
contributing cause, of his injury.

No one observed the accident. In his deposition, Wods
testified that, at “quitting tinme”, as he began descending the
| adder, the rope was “on the side of ne”; that his “foot slipped’
on the | adder; that he “lost [his] footing”; and that he coul d not
“remenber” whether it “was ... one foot or both feet at first”.
This extrenely critical exam nation by Ransey’s counsel, soon and
often inproperly interrupted, as wusual, by Wods counsel,

conti nued as foll ows:



Q Al  right. The |adder on the
scaffolding is straight up and down, isn't it?

A Ri ght .

Q So you are clinbing down using two
hands and two feet, right?

A Ri ght .

Q And you | ost footing?

A Ri ght .

Q Do you renenber whether you were
stepping down a step and lost footing, or
whet her your feet were on one rung?

A St eppi ng down.

Q So you | ost your footing as you were
putting one of your feet down to the next rung
down, right?

A Ri ght .

. Did that f oot slip off t he
scaf f ol di ng?

A Ri ght .

Q So at that point, it is one foot
that slipped?

A Ri ght .

Q And you are still hanging on with

the other foot and the two hands?

A | don’t understand what you are
t al ki ng about .

MR. BOONE |[Ransey’s counsel]: Please,
Derek [Watt, Wods' counsel]. Let himtel
me the story.

MR, WYATT: Wait just a second, Walter
[ Boone] . If the witness tells you, | don’'t
understand, and you have been deposing this
man for a couple of hours, you have an idea of
what his capacity of understanding is. That’'s
unfair. You are badgering him and you are
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asking himreally, really technical questions
about which hand, which foot, at what point,
how many steps for an event that happened four
years ago.

MR. BOONE: That’'s going to the key issue
to this case, Derek, and I’'mtired of you --

MR, WYATT: Key or not. "Il tell you
what it won’t be the key about, that there was
a rope, it wasn't tied, and he fell 20 feet

onto a concrete surface. I f you can dispute
that, let’s go to a notion hearing right now
because you can’'t. So all of this stuff

that’'s designed to get himto say, it was ny
left foot and later you are going to say it
was his right, and all that, is not going to
anopunt to anything. But if he tells you, |
don’t understand, in fairness to him you have
a duty to explain to himwhat you are asking
him and he just told you that. He said,
don’t understand, and | don’t think he does
ei t her.

BY MR BOONE

Q | will be happy to find out exactly
what you do understand and what you don’'t.
All I want to know today is what you recall
and what you are willing to testify as to the
truth because it’s very inportant.

A Ckay.

(OFF THE RECORD. )
BY MR BOONE:

. M. Wods, | want to back up just a
m nute so that | can understand exactly where
you were and what you were doi ng when you were
com ng down the scaffol ding.

A Ckay.

Q As | understand it, each end of each
i ndi vidual scaffolding had a |adder com ng
down it, right?

A That | know of, yes.



Q But certainly the one that you were
com ng down had a |adder comng all the way
down the mddle, right?

A Yes, sir.
Q And this | adder wasn’t on the end of

the scaffolding, it’s where two scaffol dings
were put together, right?

A Ri ght .
Q So what you had, as you were com ng
down, you | ooked through the |ladder -- there

was a | adder just a short distance away from
the ot her piece of scaffolding; it that right?

A Ri ght .

Q And you were telling ne that at the
monment that your foot slipped, you were
st eppi ng down one rung, right?

A Ri ght .

Q Do you renenber which foot it was
that slipped?

A. No, sir. | don’t renenber.

Q But at that point, you had two hands
on the | adder, and one foot, and then one foot
slipped off, right?

A. | don’t renember which foot.

Q But one of themdid; is that fair to
say?

A | don’t know, sir.

Q At what point did you grab the rope?

A When | was about to fall.

Q Before you grabbed the rope, had
your other foot slipped?

A It could have, sir. | don’t
remenber.



Q Do you know whet her either of your
hands had slipped of f?

A | don’t remenber that neither, sir.

Q Tell me -- as you are sitting there,
picture in your mnd, you are there with two
hands on the scaffolding, right?

A Uh- huh (yes).

Q And the nonent your foot slipped

were they on the sane rung, or on different
rungs?

A When | was com ng down, and before
grabbed that rope, | was getting ready to go
down on anot her | evel, and ny hands was, |ike,

getting ready to reach for the other |[evel
and then ny foot slipped, and | grabbed the
r ope.

. Ckay. Tell nme what you nean by
anot her | evel.

A The next |evel on the scaffol ding.

MR, WYATT [ Wbods’ counsel]: Do you see
this picture of the scaffold? O the end of
t he scaffol d?

THE W TNESS: Uh- huh (yes).

MR WYATT: Does that ook famliar to
you?

THE W TNESS: Uh- huh (yes).

MR WYATT: This is the | adder on this
side, isn't it?

THE W TNESS: Yes, sir

MR, WYATT: | m just adding. Maybe
this will assist in this.
BY MR BOONE

Q s this what you are talking about

one | evel ?



MR, WYATT: Woul d you ask that
guestion, please? Wat was your question to
hi n?

BY MR BOONE

Q s this a picture of what you are
tal ki ng about of one |evel?

MR, WYATT: | thought your question
was a mnute ago -- what was your question
before that you asked hinf

VR. BOONE: | don’t remenber.

BY MR BOONE
Q But |I'’m asking you now. |Is this a

pi cture of one |evel?

A. Part of it.

Q About half of one |evel, right?

A A piece of it, yes.

Q So you are testifying that you were
com ng down to a new |l evel ?

A Yes, sir.

Q When your foot slipped?

A. Yes, sir.

Were you all stretched out, or were
you crunched over?

A. | don’t renenmber, sir.

Q Do you renenber whether your hands
were on the sane level, or a different |evel?

A. No, sir.

Q Where was the rope in relation to
where you were?

A The rope was right in front of ne.

Q Was it through the steps?
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A. It was on the sane side | was on

Q So the rope was hangi ng on your side
of the steps?

A Ri ght .

Was it hanging on the right side of
you, or the left side of you?

A. | don’t renenmber that.

Q Do you know whi ch hand you grabbed
it wth?

A My left hand, | believe, sir. I
don’t renenber.

MR. BOONE |[Ransey’s counsel]: He' s
telling nme what he renenbers.

MR, WYATT [ Wbods’ counsel ]: | understand.

Was the answer: “The l|left hand, | believe
sir. | don't renenber.” Was that the answer?

MR BOONE: | object to coaching the
W t ness.

MR, WYATT: |’ m asking Ms. Court Reporter
if she could please tell nme was that the
answer .

(Answer read.)
BY MR BOONE

Q Do you understand ny question? |’'m
asking you which hand you grabbed the rope
wit h.

A Yes, sir.

Do you renenber which hand you
grabbed the rope with?

A No, sir.

Q What did you nean when you were
testifying about your |eft hand?

A It could have been ny left hand, or
both hands, sir. | don’t renenber.

11



Q Could it have been your right hand
that you grabbed it wth?

A. Like | said, sir, | don't renenber
what hand it was.

Q How far away was the rope from you?
_ A | don’t renmenber how far neither,
sir

Q Presumably, it was wthin your

reach, though, right?
A Possibly, sir.

. What do you renenber next after you
gr abbed the rope?

A When | grabbed the rope? | renenber
for a split second that | |ooked up and |
t hought the rope was secured, and it wasn't,
and | went down.

Q Did you see what was happening at
the top of the rope?

A. Just |like a flash.

Q What did you see?

A | seen the rope cone untwrl ed.

Q Was it w apped around a bar?

A Sir, I can’t tell you that. | don’'t
know. Al | can renenber, |like | said, that
it cone unraveled, and I went down as qui ck as
possible. | don’t renenber.

Q | s that sane stairway that you went
down the sane one that you used to go up?

A No, sir.

Q You used a different one?

A. Yes, sir.

. Wiy did you conme down on that one
t hat you cane down on?

12



A Like | said, sir, when you go up and
down the scaffolding, there' s different pl aces
you can do down, and | don’t know why | went
down that side, sir.

Q How far up were you when you fell?
A. | don’t know how far. | don’t know,
sir, how far it was. It could have been 20

feet or nore.
(Enphasi s added.)

No summari zation of this testinony can do justice to show ng
the inadequate record to preclude summary judgnent, caused in
consi derabl e part by the i nproper tactics of Whods’ counsel. This
line of questioning by Ransey’s counsel resuned at the end of
Wbods’ deposition:

Q Wuld you character yourself as
pretty strong?

A. Yes, sir.

Q Wen you were comng down the
| adder, did you have a pretty good grip on the

bars?
A On the bars?
Q As you were com ng down the | adder
A It's possible, sir.
Q It's possible that you had a good
grip?

A Yes, sir.

Q When your foot slipped, do you
remenber you telling me both of your arnms were
still on there?

A Yes, sir.

Q Probably at that time, you had a
pretty good grip on there, didn’t you?

13



A. Yes, sir.

Q And a man of your strength wanted to
grab on the rope as opposed to hanging onto
t he bars?

A | don’t know, sir.

Q | f you hadn’t grabbed the rope, you
woul d be okay today, wouldn’t you?

MR, WYATT [Wods’ counsel]: That’'s a
specul ative question. Go ahead and answer, if
you know.

A | don’t know, sir.

MR. BOONE [ Ransey’s counsel]: No further
gquesti ons.

(Enphasi s added.)

Concerning causation these are the operative facts in the
summary judgnent record. As discussed, they are viewed in the
light nost favorable to Wods, the nonnovant; but, that cannot
alter his being required, as also discussed, to identify specific
facts creating a material fact issue. For exanple, as enphasized
supra, Wods could not state positively that the rope was within
his reach, or why it was even necessary to grasp it when his foot
sl i pped. The testinony by his expert, Frenzel, bears on this
guesti on.

Frenzel , on whom Ransey and Bay Technical alsorely, testified

that the rope “possibly” could have prevented Wods' fall:

Q If the rope had been tied, would
that have prevented M. Wods fall in your
opi ni on?

A It possibly could have prevented M.

Wods’ fall or it may have arrested the fall.
It may have | essened the significance of the
fall.

14



Q In what way would it have | essened
the significance of the fall?

A It may have reduced the energy at
inpact or it may have changed the angles of
inpact. In other words, if the rope had been

secured and M. W.ods grabbed hold of the
rope, he may have hit on his feet with brush
burns on his hands.

He was a big fellow with lots of upper
body strength. He nmay have been able to stop.
But even if he had not stopped it may have
caused himto land in a nore erect position
whi ch woul d have minimzed the injury or the

i npact .

Q And it’s possible it could have been
at a worse angle, you just don’t know?

A | guess that’s possible.

Q s it speculative to say what woul d
have happened had the rope been tied wth
regard to the extent of his injury?

A To sone degree that’s correct....
But to say that it would |lessen the injury or
alter the fall, | think | can say that. To be
able to prove or to offer nedical testinony
t hat woul d support that, | cannot.

Q So it would be fair to say that you
can't state to a reasonable probability that
his injuries would have been | essened had the
rope been tied off?

A | cannot say that wth nedica
certainty, that’'s correct.

(Enphasi s added.)
Agai n, no one observed the accident. The foregoing evidence
provi ded by the expert’s testinony, especially when |linked to that

provi ded (or, nore accurately, not provided) in Wods deposition,
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is plainly insufficient to overcone a summary judgnent notion.
See, e.qg., Mrshall v. East Carroll Parish Hosp., 134 F.3d 319,
324 (5th Cir. 1998) (“conclusory, wunsupported statenents” are
i nsufficient summary judgnent evidence). |In sum Wods has failed
to show a “reasonabl e connecti on between” the rope and his injury.
See Burnham 508 So. 2d at 1074; see also Herrington v. Leaf River
Forest Prods., Inc., 733 So. 2d 774, 779 (Mss. 1999) (quoting
Kraner Serv., Inc. v. WIkins, 186 So. 625, 627 (Mss. 1939)
(coexi stence of “negligence of one person and injury to another” is
not enough to show causation); M ssissippi Valley Gas Co. v. Estate
of Wal ker, 725 So. 2d 139, 145-46 (Mss. 1998) (defendant’s
negl i gence may not be inferred as proxi mate cause unless plaintiff
has elim nated ot her probable causes).
B.

As detailed in the district court’s two opinions granting
summary judgnent to each defendant, it was also proper for the
ot her cl ai ns.

1.

Ransey’s and Bay Technical’s failure to conply with various
safety standards i s equated with negligence per se. But, Wods has
not shown a connection between the alleged violations and his
injury. See Snapp v. Harrison, 699 So. 2d 567, 571 (Mss. 1997)
(for negligence per se, plaintiff nmust show (1) nenbership in class
protected by statute, (2) injury of type sought to be prevented,
and (3) violation of statute proximately caused injury).

2.
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Wods presented a strict liability and several breach of
warranty clai ns. But, he did not produce evidence that either
def endant (1) manufactured or sold the scaffolding (he admts they
did not do so), or (2) nmade an express warranty. See, e.g.,
Scordino v. Hopeman Bros., Inc., 662 So. 2d 640, 643 (M ss. 1995)
(seller must be nore than “occasional seller” of product); Hargett
v. Mdas Int’l Corp., 508 So. 2d 663, 664 (Mss. 1987) (inplied
warranty of nmerchantability applies where seller is “nmerchant” with
respect to goods sold). And, he conceded at oral argunent that the
scaffold did not cause his injury. See Scordino, 662 So. 2d at
642-43 (for strict liability, plaintiff nmust prove “injury resulted
front product defect).

3.

Qobviously, in that summary judgnent was proper agai nst Wods’
negligence claim that for gross negligence cannot survive. See
West Cash & Carry Bldg. Materials of McConb, Inc. v. Palunbo, 371
So. 2d 873, 877 (Mss. 1979) (gross negligence requires show ng
reckl ess indifference) (quoting Teche Lines, Inc. v. Pope, 166 So.
539, 540 (Mss. 1936)).

4.

Finally, because CGeneva Wods’ |oss of consortiumclaimis
derivative of her husband s, see Alldread v. Bailey, 626 So. 2d 99,
101 (M ss. 1993), her claimfails as well.

L1l
For the foregoing reasons, the judgnents are

AFF| RMED.
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