IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60306

LI NDA LI CHTMAN
Pl ai ntiff-Appellant,
V.
HARRAH S TUNI CA CORPCRATI ON, ET AL,
Def endant s,
HARRAH S TUNI CA CORPCRATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(2:96- CV-89- B- B)

May 18, 1999

Before KING Chief Judge, REYNALDO G GARZA and JOLLY, Grcuit
Judges.

PER CURI AM *

Plaintiff-appellant Linda Lichtman, who prevailed in a jury
trial on a negligence action agai nst defendant-appellee Harrah’s
Tuni ca Corporation, appeals the district court’s grant of
judgnent as a matter of law. Viewing the evidence in the |ight

nmost favorable to the jury verdict, as we nust, we find that

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



reasonabl e persons could reach different conclusions based on the
relevant facts. Accordingly, we reverse the district court’s
grant of judgnent as a matter of |law and remand this case with
instructions to reinstate the jury verdict.
|.  FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 5, 1995, at approximately 8:00 p.m, plaintiff-
appel l ant Linda Lichtrman tripped and fell on an asphalt driveway
out si de def endant - appel | ee Harrah’s Tuni ca Corporation’s
(“Harrah’s”) casino. Lichtman sustained a broken hip and
ultimately incurred nedical bills in the anobunt of $18, 928.52.
She brought a negligence action against Harrah’s in M ssissipp
state court, which Harrah's renoved to the United States District
Court for the Northern District of M ssissippi on the basis of
the parties’ diversity of citizenshinp.

The evidence at trial showed the following. Lichtman’s
W tnesses testified that the asphalt driveway on which she fel
cont ai ned several |ipped holes, one and a half to two inches
deep, that were the sane color as the driveway itself. Although
the driveway was illumnated, the lighting was inferior to that
at the entrance to the casino. Two Harrah's enpl oyees testified
that the hol es had been present for several nonths and that they
were aware of the condition of the driveway. |n addition,
Li cht man i ntroduced several photographs showi ng a series of
i pped holes in the driveway. Harrah’s conceded that it knew of
the holes, that it was responsible for the maintenance of the

driveway, and that no steps had been taken to repair it or to



warn patrons of its condition. Three Harrah’s enpl oyees
testified as to the depth of the holes in question: One stated
that they were one-eighth to one-sixteenth of an inch deep,
anot her clained that they were one-quarter of an inch deep, and a
third asserted that they were one-eighth to one-quarter of an
inch deep. Finally, Harrah's supervisor of security, Bob Chism
testified that between Novenber 1993 and May 1997, “four mllion,
alnost five mllion people” entered Harrah’s prem ses and that he
was unaware of any other person falling in the | ocation where
Li cht man had fall en.

At the close of the evidence, the jury returned a verdict
for Lichtman and awarded damages in the anount of $125, 000. 00.
Harrah’s filed a notion for judgnent as a matter of law or, in
the alternative, for a newtrial. The district court granted
Harrah’s judgnment as a matter of |aw and denied Lichtman’s notion
for reconsideration was denied. Lichtnman appeal ed.

1. DI SCUSSI ON

On appeal, Lichtman makes two argunents. First, she
contends that the district court abused its discretion by
permtting Chismto testify that “four mllion, alnost five
mllion people” entered Harrah’s between 1993 and 1997 and t hat
he was unaware of anyone falling where Lichtrman had fall en.
Second, she maintains that the district court erred by granting
the notion for judgnent notw thstanding the verdict. Because we
agree with Lichtman’s second argunent, we need not address the

first.



A.  Standard of Review
We review a district court’s ruling on a notion for judgnent

as a matter of | aw de novo. See Nichols v. Lewis G ocer, 138

F.3d 563, 565 (5th Gr. 1998). 1In considering a notion for
judgnent followng a jury verdict, a court should reviewthe
evidence and all reasonable inferences therefromin the |ight

nost favorable to the non-noving party. See Fruge v. Penrod

Drilling Co., 918 F.2d 1163, 1165 (5th Gr. 1990). If the
materi al evidence is such that reasonable and fair-m nded persons
could reach different conclusions based on the relevant facts,
the court errs in granting judgnent as a matter of law. See id.
at 1165-66. W review the district court’s interpretation of

state | aw de novo. See Labiche v. Legal Sec. Life Ins. Co., 31

F.3d 350, 351 (5th Cir. 1994).
B. Analysis
Citing McGovern v. Scarborough, 566 So. 2d 1225 (M ss.

1990), and Waller v. Dixieland Food Stores, 492 So. 2d 283 (M ss.

1986), the district court concluded that the holes that Lichtman
descri bed as the cause of her fall were not a dangerous condition
as a matter of law and that, therefore, no negligence on the part
of the defendant was proven. W disagree.

In McGovern, the M ssissippi Suprenme Court held that a
rai sed threshold was not unreasonably dangerous as a matter of
| aw because the floor itself was at | east two inches higher than

the exterior wal kway:



Accordi ng to Scarborough, he raised the threshold
three-quarters of an inch. A person entering the building
fromthe sidewal k through this door was obliged to step up
two to three inches in any event. By any stretch of the
imagi nation can it be said that the entrance to this
bui I ding was not reasonably safe? And, it is inpossible to
envi sion this doorway as creating a danger of sonme kind, in
sone way different fromthousands of |ike doorways.

556 So. 2d at 1228. In this case, on the contrary, Lichtman’s

W tnesses testified that the holes that caused her fall were one-
and-a-half to two inches deep and surrounded by raised |ips. W
therefore do not think McGovern provides any support for the
conclusion that such a condition was not unreasonably dangerous
as a matter of law. The M ssissippi Suprenme Court’s decision in
Waller, affirmng a grant of judgnent notw thstandi ng the verdi ct
because there was no evidence that the defendant had notice of
the all egedly dangerous condition or that it had existed for such
a length of tine that the defendant should have known of it

t hrough the exercise of reasonable care, see 492 So. 2d at 286,
is simlarly inapposite. In the instant case, two Harrah’s

enpl oyees testified at trial that they were aware of the
condition of the driveway.

Vi ewi ng the evidence and all reasonable inferences therefrom
inthe light nost favorable to Lichtman, see Fruge, 918 F.2d at
1165, there is anple proof that the driveway was unreasonably
dangerous. Lichtman’s witnesses stated that the holes were up to
two inches deep and ringed by raised lips. Although Harrah’s
i ntroduced a surveillance videotape purporting to show that
Li cht man was wal ki ng backwards when she fell, two of Lichtman's
W tnesses testified that she was, in fact, wal king forwards.
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Moreover, Chismadmtted that the surveillance vi deotape was a
“tinme | apse video” that does not “shoot every mllineter,
fraction of a second of the day” but rather “conposites activity
in close proximty of real true tine and depicts it when it is
pl ayed back” and “captures | ess franmes per second” than a hone
vi deotape. There is thus sufficient evidence fromwhich a
reasonabl e factfinder could determne that the driveway in
guestion was unreasonably dangerous, and the district court
therefore erred in granting judgnent as a matter of |aw. Because
we so decide, we need not address Lichtman’s argunent that the
district court abused its discretion in admtting testinony as to
t he absence of prior accidents.
[11. CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court is REVERSED and the case is REMANDED with instructions to

reinstate the jury verdict.



