IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60301
Summary Cal endar

CONWAY PHI LLIPS, JR ,

Petiti oner,
ver sus

UNI TED STATES PAROLE
COWM SSI ON,

Respondent .

Appeal fromthe Determ nation of the
United States Parol e Comm ssion
(18 U.S.C. § 4106A)

April 7, 1999
Before JOLLY, SM TH, AND WENER, C rcuit Judges.
PER CURI AM *

Conway Phillips, al/kl/ia Jihad Aziz Bihal, was arrested in
Mexi co and convicted of transporting marijuana. A Mexican court
sentenced himto serve 10 years. Pursuant to the United States-
Mexi co Treaty on the Execution of Penal Sentences,? Phillips was
transferred to the United States to serve his sentence. After the

transfer, the Parole Conm ssion (the “Comm ssion”) held a hearing

Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

2Treaty on Executions of Penal Sentences, Nov. 25, 1976, U.S. -
Mex., 28 U.S.T. 7399, T.1.A S. No. 8718 [“Treaty”].



to determne his release date and ordered Phillips to serve 52
mont hs based, in part, onits determnation that Phillips had been
arrested transporting 89 kilograns of nmarijuana, as reflected in
the Mexican sentencing docunents. Phillips appeals the
Comm ssion’s release date determ nation, challenging the
Comm ssion’s finding concerning the quantity of drugs involved in
his offense. W affirm
| . Standard of Review

W review de novo the Comm ssion’s determ nation of the
rel ease date for a prisoner transferred to the United States under
the Treaty.® “We will uphold the sentence unless it aas i nmposed in
violation of law [or] inposed as a result of an incorrect
application of the sentencing guidelines,” or <«s outside the
appl i cabl e guideline range and i s unreasonabl e or was inposed for
an offense for which there is no applicable sentencing guideline
and is plainly unreasonable.’”* W reviewthe Conm ssion’s factual
findi ngs under the clearly erroneous standard.?®
1. Merits

Phillips primarily contends that the Comm ssion incorrectly
allocated to him rather than to the governnent, the burden of
proof regarding the quantity of drugs and, consequently, inproperly

di scounted the evidentiary value of a copy of an undated docunent

SMbl ano-Garza v. United States Parole Conmin, 965 F.2d 20, 23
(5th Cr. 1992).

“United States v. Navarrete, 34 F.3d 316, 318 (5th G r. 1994)
(quoting 18 U. S.C. § 3742(e) & (f)).

5ld.; 18 U.S.C. § 3742(e).



sent by facsimle fromthe U S. Consulate to Robin Page,® after
Phillips’s arrest indicating that Phillips’s offense involved his
possession of only 40 kil ogranms of marijuana.

The government responds that, under the Treaty’ and its
i mpl ementing |egislation,® the Parole Commi ssion has no authority
to review a finding of fact of the Mexican court —nanely, that
Phillips was guilty of possessing 89 kilograns of marijuana. The
governnent asserts in the alternative that, even if the Comm ssion
was not precluded from entertaining Phillips’s challenge to the
Mexi can court’s findings of fact, the Conm ssion’s determ nation
that Phillips’s possessed and transported 89, rather than 40,
kil ograns was not clearly erroneous. As acorollary tothis latter
argunent, the governnent asserts that Phillips’s contention that he
shoul d not bear burden of proof on the quantity issue is sinply an
attenpt to execute an end run around the clearly erroneous standard
under which this Court reviews the Conm ssion’s findings of fact.

Because we agree with the governnent that the Conm ssion’s finding

Ms. Page appears to be Phillips’'s fiancee, though the record
is unclear on this point.

‘'See Treaty, art. VI (“The Transferring State shall have
exclusive jurisdiction over any proceedings, regardless of their
form intended to challenge, nodify or set aside sentences handed
down by its courts.”), art. Il (“That no proceeding by way of
appeal or of collateral attack upon the offender’s conviction or
sentence be pending in the Transferring State and that the
prescribed time for appeal of the offender’s conviction or sentence
has expired.”).

818 U.S.C. 8§ 3244 (Under prison transfer treaty, “the country
in which the offender was convicted shall have exclusive
jurisdiction and conpetence over proceedi ngs seeking to chall enge,
nmodi fy, or set aside convictions or sentences handed down by a
court of such country.”).



that Phillips's possessed 89, rather than 40, kilograns of
marijuana was not clearly erroneous, we find it unnecessary to
address the scope of the Commssion’s authority to review a
transferring court’s findings of fact.

There was a surfeit of evidence from which the Comm ssion
could determ ne that Phillips had been convicted of possessing 89
kil ograns of nmarijuana. First, the official statenments of the
arresting officers indicated that they had found 89 kil ograns of
marijuana in the vehicle Phillips had been driving. Second, the
Mexi can sentencing court made a specific finding that Phillips had
possessed 89 kilograns of nmarijuana. Third, there is a report
prepared by Mexican prison authorities that includes a brief
statenent in Spanish purporting to be Phillips’'s version of the
of fense that translates to “50 kil ograns and anot her 40 kil ograns
inthe tires.”® Finally, at the tinme of, and as a precondition to,
his transfer, Phillips stated that he “agree[d] wth the
Governnent’s version” of his conduct and that he “ha[d] no
obj ections to the evidence accepted by the Mexican court.”

Arrayed agai nst this evidence i s but a single unaut henti cat ed,

undat ed docunent that provides no i nformation regardi ng the source

of its contents or even regarding the author of the docunent. In
light of all of the evidence, the Comm ssion’s finding that
Phillips was convicted for possessing 89 kilograns is not clearly

The governnment suggests that, perhaps, only the 40 kil ograns
of marijuana found in the tires was reported to the U S. Consul ate,
t hus expl ai ni ng t he di screpancy between t he Mexi can court’s finding
and the docunent sent by facsimle fromthe consul ate.
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erroneous. 1°

AFF| RMED.

Phillips additionally asserts that a Conm ssi on exam ner nade
i nconsi stent statenents regardi ng the quantity of drugs involved in
his of fense when determ ning the guideline range and setting the

rel ease date within that range, making reviewof Phillips’s rel ease
date inpossible. Phillips's assertionis neritless. The exam ner
explicitly stated that he found that Phillips had been convicted of
possessing 89 kilograns and, accordingly, set Phillips’'s base

offense level as 24. See U S. S.G § 2D1.1(c) (establishing base
| evel 24 for offense involving at | east 80 kil ograns but | ess than
100 kil ograns of marijuana). In addition, the hearing summary,
whi ch was revi ewed and approved by the exam ner, stated that the
exam ner was not persuaded by the docunentary evi dence subm tted by

Phillips regarding the quantify of marijuana, but rather accepted
the 89 kilogram finding of the Mexican sentencing court. It is
cl ear beyond doubt that the Comm ssion found that Phillips was

convi cted of possessing and transporting 89 kil ograns of marijuana.
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