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JERRY EE. SMTH, Circuit Judge:”’

Tinothy M1l er appeals the dismssal of his claimof hostile
work environnent under title VII and his supplenental state-|aw
claim of i ntentional infliction of enot i onal di stress
("i.i.e.d.").! Agreeing with the district court that no reasonabl e
jury could find for MIller on either claim we affirm

l.
A

At the close of MIler’s case, his forner enpl oyer, defendant
Rowan Conpanies, Inc. (“Rowan”), noved for judgnent as a nmatter of
law ("j.ml.") under FED. R Qv. P. 50, which provides that

[i]f during a trial by jury a party has been fully heard

on an issue and there is no legally sufficient

evidentiary basis for a reasonable jury to find for that

party on that issue, the court nay determ ne the issue

agai nst that party and may grant a notion for judgnent as

a matter of |law against that party with respect to a

claim or defense that cannot under controlling |aw be

mai nt ai ned or defeated wi thout a favorable finding on

t hat i ssue.

We review the district court’s decision de novo. Burch v. Coca-
Cola Co., 119 F.3d 305, 313 (5th Cr. 1997), cert. denied,
118 S. . 871 (1998). W affirmif we conclude that there is

insufficient evidence to create a fact question for the jury.

" Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linited
circunstances set forth in 5mGr R 47.5.4.

! The defendant conpany initiated this as a declaratory judgment action to
establish its maintenance and cure obligations; MIller counterclainmed on the
basis of the issues discussed in this opinion
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Conkling v. Turner, 18 F.3d 1285, 1300-01 (5th Gr. 1994). *“If the
facts and i nferences point so strongly and overwhel mngly in favor
of the noving party . . . that reasonable jurors could not have
arrived at a contrary verdict, then [we] wll conclude that the

nmoti on should have been granted.” Burch, 119 F.3d at 313.

B

MIler, a black fornmer police officer, was hired by Rowan in
July 1994 as a roustabout assigned to Rig 38, an offshore drilling
facility in the GQulf of Mexico. Although he got along well wth
the crew and was pronoted to floorman (with a correspondi ng pay
increase) in seven nonths, MIller clainms that he was subjected to
racially derogatory comments. Two crewren, CGeorge Szenborski and
Don Rutan, held thenselves out as Klansnmen and invited MIler to
their purported KKK neetings. M Il er responded by greeting his
white coworkers with the “power sal ute”SSan armgesture indicating
“power to the people.” In simlar fashion, when told of an
incident in Vidor, Texas, in which a black famly’s honme had been
burned down because “niggers” are not welcone there, Mller
indicated an interest in noving there. Wl son reported none of
this banter to his supervisors.

In March 1995, M Il er found an envel ope, anonynously put into
hi s | ocker by Szenborski and Rutan, containing a piece of rope tied
like a noose and a hand-witten note stating “wear this to the
party tonight.” MIler told his supervisor, Kirkpatrick, about

this incident, whereupon Kirkpatrick indicated support for MIler



and told himnot to worry about it. MIler then reported this
incident to another one of his supervisors, Ramage, who asked
MIler whether he had been bothering anybody. Wen Mller
indicated that he had not, Ranage remarked that all this
“horseplay” had to be cut out. He then untied the rope and threw
it out.

Heari ng how upset he had becone over the incident, several of
MIler’s white cowrkers cane forward and spoke words of support
and encouragenent to him Dick Cain, the night tool pusher, told
M Il er that he would put a stop to such incidents. Even Szenbor ski
and Rutan canme forth and admtted their wongdoing to Mller,
expl aining that the whole matter was intended as a “j oke.”

MIler accepted their apologies, and his work thereafter
continued w thout incident. MIller clainms, however, to have
suffered ni ght mares about the event. Wen he reported this to the
Vice President of Industrial Relations, Bill Person, his claimwas
met with surprise; Person said that the incident “shouldn’t have
affected” a fornmer police officer such as Ml ler.

Wiile visiting his parents during tw weeks off between
shifts, MIller nentioned the Mirch 21 incident. H s father
contacted the |l ocal chapter of the NAACP, which sent a letter to
Rowan conpl ai ning of the affair.

Upon returning to work, MIller was contacted by Dereck
Necai se, the ri g manager, who requested a private neeting with him
at which Necaise offered to transfer Szenborski and Rutan to

another rigif MIler was unconfortable working with them Mller



instead requested to be transferred, and his w sh was grant ed.

MIller’s tenure on his new rig was Wwthout incident.
Expl ai ning, however, that he was still wupset by it, Mller
requested and was granted a paid | eave of absence.

Rowan’ s i ndependent investigation of the incident led it to
conclude that it was an isolated breach of conpany policy.
Szenborski and Rutan were counseled and fined two weeks' pay as
puni shnment; each was i nforned that repetition of such conduct woul d
result in termnation. Necai se was counsel ed regardi ng Rowan’'s
anti-discrimnation policy, and a witten notice was issued to al
enpl oyees rem ndi ng themthat horseplay and racial discrimnation
woul d not be tolerated and could result in innedi ate suspensi on or
term nati on.

Necaise net with MIller during the |eave of absence and
apol ogi zed for the incident. He assured MIler that the occurrence
was a violation of conpany policy that woul d not happen again and
requested that MIller return to work. MIler declined and is

currently pursuing a career in health care.

.

A
A title VIl hostile work environnent claim requires that
(1) plaintiff belongs to a protected class; (2) he was subject to
unwel cone harassnent; (3) the harassnent was racially notivated;
(4) the harassnent affected a term condition, or privilege of

enpl oynent; and (5) the enployer knew or should have known about



the harassnent and failed to take pronpt renedi al action. See Long
v. Eastfield College, 88 F.3d 300, 309 (5th Cr. 1996). As the
district court correctly noted, MIler has failed to establish the
possibility of the fifth el enent.

Regardi ng Rowan’s notice, in the words of the district court:
“[T]he incident in question was isolated, unannounced, and not
preceded by any conduct brought to the attention of the defendant.”
See Jones v. Flagship Int’l, 793 F.2d 714, 720 (5th G r. 1986).
Regardi ng renedi al action, Rowan docked the perpetrators
(Szenborski and Rutan) two weeks’ pay, issued witten warnings to
all crewren, and i nstructed supervisory personnel on the gravity of
MIler' s plight. Rowan offered to renove either MIller or the
perpetrators from the rig, depending on MIller’s preference.
Finally, the culprits personally apologized to MIler, explained
that they were only joking, and MI | er accepted their apol ogi es and
expl anations as such. The court was correct in holding that this
constituted pronpt renedial action as a matter of law. See, e.g.,
Carnmon v. Lubrizol Corp., 17 F.3d 791, 793-95 (5th G r. 1994)

(finding pronpt renedial action).

B
The elenents of a claimof i.i.e.d., under M ssissippi |aw,
are that (1) plaintiff was subjected to conduct by defendant’s
enpl oyees that was “so outrageous in character, and extrene in
degree, as to go beyond all possible bounds of decency, and to be

regarded as atrocious, and utterly intolerable in a civilized



comunity,” Wwng v. Stripling, 700 So. 2d 296, 306 (M ss. 1997);
(2) the conduct proximately caused plaintiff severe enotional
distress; (3) defendant intended to inflict severe enotional
di stress or knew or was substantially certain that severe enoti onal
distress would result; and (4) defendant’ s enpl oyees were acting in
the course and scope of their enploynent, and the conduct was
ratified by the defendant, Tichenor v. Roman Catholic Church,
32 F.3d 953, 959 n.21 (5th Gr. 1994). The defendant is Rowan, not
Szenborski and Rutan. Mller has failed to adduce evidence from
whi ch a reasonable jury could find that Rowan either “intended to
inflict severe enotional distress,” “knew or was substantially
certain that severe enotional distress would” befall Mller, or
“ratified” the offensive conduct in question. See, e.g., Leaf
Ri ver Forest Prods., Inc. v. Ferguson, 662 So. 2d 648, 659 (M ss.
1995) (finding that defendant’s bona fide renedial efforts
precluded a finding of intentional infliction of enotional
distress). Under the totality of circunstances, Rowan's response
to MIller’'s plight has been responsible, fair, and arguably
aggressi ve and by no neans evinced i nproper intent or ratification.

The district court issued a fine opinion explaining all this.

The judgnent is AFFI RVED



